
MASTER METALS, INC., 2850 W. THIRD ST., CLEVELAND, OHIO 44113 • (216) 621 -2361 

27 November 1990 

Kevin M. Pierard, Acting Chief 
United States Environmental Protection Agency 
Region 5 
RCRA Enforcement Branch 
230 South Dearborn St . 
Chicago, I l linois 60604 

RE: Contingency Plan 

Dear Mr. Pierard: 

Enclosed please find a revised Contingency Plan based on a 
review made by U.S. EPA of the written Contingency Plan 
submitted January 1990 by Master Metals Inc. 

The enclosed is Master Metals' Emergency Action Plan (an 
OSHA requirement) as amended to incorporate hazardous 
waste management provisions as permitted under 40 CFR 
Section 265.52(b). Pursuant to t he Consent Decree, Master 
Metals is submitting this revised plan within 15 days of 
receipt of your comments. 

Our consultant has indicated that information has been 
made available to all the appropriate agencies for 
coordination of emergency services. However, a review of 
our files does not contain letters from these agenci es 
acknowledging receipt and/or acceptance of this plan. 
Master Metals will re- submit the revised plan to the 
appropriate agencies with a request for a written 
response. 
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Please be aware that Master Metals has spent a 
considerable amount of time and money on consultants for 
the sole purpose of producing an approvable Contingency 
Plan. We had contracted with Envisage Environmental to 
complete the initial contingency plan and upgrades for the 
past three years. In addition, we had hired Woodward-Clyde 
Consultants, a nationally recognized environmental 
consulting firm, to review the last contingency plan, 
which was subsequently submitted to you, in order to 
insure that the plan conformed to the letter of the 
regulations. 

It is and has been our intention to provide a well thought 
out and complete contingency plan for Master Metals, Inc. 
We have endeavored to do so for the last three years. We 
are concerned, at this point, that any plan we submit will 
not meet your requiremnts. For example, Subpart (D) of 40 
CFR 265.50 through 265.56 does not indicate that we must 
submit a map of hospital routes detailed as part of our 
plan. However, you have indicated that this is one of 
your reequirements. we would apppreciate being appraised 
of any further requirements for our plan which are not 
enumerated in the regulations. 

If you have any questions please contact Rudy A. Zupan at 
(216) 621-2361. 

Sincerely, / 

111: . u·7 
Dou/tia'i . Mic 
Master Metal)"~ 
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Section I - FACILITY IDENTIFICATION AND GENERAL INFORMATION 

Master Metals, Inc. is located at 2850 West Third Street, 
Cleveland, Ohio, 44113 in Cuyahoga County. This property is 
located inside the city limits of Cleveland in a heavy 
industrial area. This location consists of both corporate 
offices and manufacturing facilities. The buildings at this 
location are primarily Type 2 and Type 3 construction. A new 
office building and lockerroom is being erected and will be 
occupied in December 1990. 

Master Metals is a secondary smelter and refiner of lead. The 
facility receives lead by-products which are recycled through the 
use of a rotary furnace to produce metallic lead. Through rotary 
furnace technology the proper blend of lead containing materials, 
with appropriate fluxing agents and chemical controls, produces a 
very fine grade of lead. Hazardous waste materials found on site 
include lead containing compounds (DOOB), lead flue dust (K069) 
and acid (D002) that is left over from spent industrial batteries. 

Storage areas are 
container storage 
materials. 

indicated on the site 
area and steel bins 

plan 
for 

and includes a 
storage of bulk 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

BECAUSE OF THE TOXICITY OF LEAD RESPIRATORS MUST BE WORN ALL 
OF THE TIME. 
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SECTION II - EMERGENCY COORDINATORS 

This list is in a priority order for being contacted in case of an 
emergency. If the first named person is not available, contact 
the second and so on down the list. 

1. Douglas K. Mickey 
70 Fairway Trails 
Moreland Hills, Ohio 
Home: 248-8144 
Office: 621-2361 

2. Tom Helms 
201 Brookside Blvd. 
Hinkley, Ohio 44233 
Home: 273-3580 
Office: 621-2361 

3. Otto Lawrence 
4066 East 153rd Street 
Cleveland, Ohio 44128 
Home: 921-0216 
Office: 621-2361 

4. Doug VanBuskirk 
19200 Puritas Avenue 
Cleveland, Ohio 44135 
Home: 267-2903 
Office: 621-2361 

5. Joe Seldon 

44022 

5061 Clement Street 
Maple Hts., Ohio 44137 
Home: 475-8511 
Office: 621-2361 

6 . Robert Smith 
912 Dresden Avenue 
Cleveland, ohio 44112 
Home: 249-7527 
Office: 621-2361 
Press: 621-2377 

7. Fred Jenkins 
3429 West 46th Street 
Cleveland, Ohio 44102 
Home: 631-1039 
Office: 621-2361 
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SECTION III - PREPAREDNESS AND PREVENTION PLAN 

This section describes the procedures at the Master Metals Company 
which prevent fire and spill emergency situations. 

Communication System: 

The facility is equipped with an intercom system, so that all 
employees can be notified of an emergency situation by the 
Emergency Coordinator. Telephones are available for notification 
of the proper Emergency Authorities. 

Equipment Inspections: 

Inspections of emergency equipment are conducted in order to 
insure their proper operation during an emergency situation. The 
following emergency equipment is inspected on a weekly basis: 

-Portable Fire Extinquishers 
-First Aid Station 
-Personal Protection Equipment 
-Intercom System (noticed daily) 
-Workstation Lighting 

Aisle Spacing: 

A minimum of two feet between rows of storage containers is 
maintained. This aisle space gives employees easy evacuation, 
emergency personnel easy access to the facility during 
emergencies, and adequate space for cleaning spills. Inspections 
of aisle spacing are conducted on a weekly basis. 

Local Authority Notification: 

The local Fire Prevention Bureau has received an Emergency Site 
Plan and Chemical Storage List for the Master Metals facility. 
This information will assist firefighters in the case of an 
emergency. 
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Emergency Site Plan: 

An Emergency Site Plan is included in this Contingency Plan. This 
Site Plan is posted throughout the facility, at each telephone and 
the employee Bulletin Board, for easy access to the following 
information: 

-Fire Extinguisher locations 
-Telephone/Intercom locations 
-Flammable Storage locations 
-Evacuation Routes 

Spill Prevention: 

Spill prevention is an important aspect of the safety program, in 
order to prevent spills from entering the environment, or 
creatiing a fire hazard. The oils, flammable liquids, battery acid 
and lead compounds are located in secure areas and storage bins. 
Spent battery acid is contained in an underground wastewater 
treatment storage tank, lead battery plates are stored in 
containment bins and both materials are located on a bermed 
concrete pad. Lead containing materials are stored in approved 
containers in various areas of the facility. 

4 



SECTION IV - CONTINGENCY MEASURES 

OVERVIEW 

The contingency plan is to minimize hazards to human health and 
the environment from fire, explosion, or any unplanned sudden or 
non-sudden release of hazardous material(s) or hazardous 
material(s) constituents to the air, soil, surface of ground 
water. The provisions of the plan must be carried out immediately 
whenever a release, fire, or explosion which could threaten human 
health or the environment occurs. 
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1. IMPLEMENTATION 

The contingency plan is implemented when 
explosion, or any unplanned sudden or non-sudden 
hazardous waste constituents presents an actual 
threat to human health and/or the environment. 
contingency plan will be implemented under the 
criteria: 

a fire, 
release of 

or imminent 
The 

following 

A. Fire and/or Explosion 

1. An explosion has occurred. 
2. An imminent danger exists when a fire could 

occur. 
3. An imminent danger exists when a fire could 

result in the release of a toxic substance(s) 
or gas(es). 

4. An imminent danger exists when a fire 

a fire 

could 

occurs 
cause stored materials to ignite. 

5. An imminent danger 
that cannot be controlled by a fire 

6. An imminent danger 

exists when 
extinguisher. 
exists when a fire 

possibility of spreading to other areas or causing a 
explosion with stored materials. 

has the 
induced 

B. Spills 

1. A spill greater than 55 gallons that results 
in the release of a flammable liquid(s) or 
flammable vapor(s) causing a fire explosion hazard. 

2. A spill greater than 55 gallons that results 
in the release of reactive material(s) or toxic 
material(s) including gas(es). 

3. A spill contained on-site that may potentially 
cause ground water and/or soil contamination. 

4. A spill resulting in on-site ground water 
and/or soil contamination. 

2. CONTINGENCY MEASURES 

A. EMERGENCY IS DEFINED AS FOLLOWS: 

1. An event which can or will result 
of life or limb to an employee or visitor. 

in the loss 

2. An event where materials can 
immediate harm to the environment through being 
air, ground, or water. 

or will cause 
released to the 

3. An event which 
of 

will cause 
of 

severe production 
interruption because loss equipment or 
building. 
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B. RESPONSE PROCEDURES 

1. In the event of an explosion or fire, the 
procedure will be activated. Secondly, in the 
event of a person being injured, an ambulance will 
be called. Thirdly, the emergency coordinator 
will be notified. In all other cases, the 
emergency coordinator will be contacted first and 
all subsequent actions will be directed by the 
emergency coordinator or his appointed 
representative. 

Facility personnel are notified first by an 
internal alert. The local emergency services and 
state and federal agencies are then notified. 

2. Spill Response 

a. Acid or Oil Spill 
In the event of an acid or oil spill, the 
following procedures will be implemented: 
1.) Mitigate spill cause. Determine the 

cause of the spill and stop any further 
spillage, if possible. 

2.) Remove all potential fire sources. 
3.) Contain the spilled material. Spill 

containment will be accomplished 
utilizing absorbents. Spills must be 
directed away from any potential flow 
into the combined sewer system. 
Absorbents are stored on pallets in the 
Shipping and Receiving Building. 

b. Release of solid hazardous waste 
In the event of a spill of solid lead
containing hazardous material the following 
procedures will be implemented: 

1.) Mitigate spill cause. Determine the 
cause of the spill and stop any further 
spillage. 

2.) Clean up the spill. The spilled 
material will be cleaned up us1ng 
shovels, brooms, and other equipment as 
necessary. The spilled material will be 
removed and deposited in approved 
storage containers. 
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3. EMERGENCY RESPONSE TEAM 

The Emergency Response Team will respond to an 
emergency involving fire, explosion, building collapse, 
chemical release, injuries and severe weather 
(tornado). The emergency response team consists of a 
team leader and 15 members. The Emergency Response 
Team is prepared to respond on all three (3) shifts and 
will cover the entire complex. The initial response 
will be by members in whose area the emergency arises. 
Until the emergency coordinator can be contacted, the 
person with the most seniority will act as the scene 
leader. 

A. Emergency Coordinator 

At all times there must be at least one employee 
either on the facility premises or on call with 
the responsibility for coordinating all emergency 
response measures. This emergency coordinator 
must be thoroughly familiar with all aspects of 
Master Metals contingency plan, all operations and 
activities at Master Metals, the location and 
characteristics of waste handled, the location of 
all records within Master Metals, and Master 
Metals layout. 

IN ADDITION, THIS PERSON MUST HAVE THE AUTHORITY 
TO COMMIT THE RESOURCES NEEDED TO CARRY OUT THE 
CONTINGENCY PLAN. 

When there is an emergency spill or release of 
hazardous waste or material(s) at any loction, the 
emergency coordinator should follow the following 
guidelines: 

1. Whenever 
emergency, Doug 
immediately: 

there is 
Mickey, 

an imminent or actual 
(or Otto Lawrence) will 

a. Activate the internal facility alert or 
communiction system(s) to notify all 
Master Metals' personnel. This procedure 
could already be in process (See Section 
2-B) and then it would serve to alert 
Doug Mickey or Otto Lawrence that there 
is an emergency. 

b. Notify appropriate local, state and 
federal agencies if their help is needed. 
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2. Whenever there is a release, fire, or 
explosion, emergency coordinator must 
immediately identify the character, exact source, 
amount, and area extent of any released materials. 
He may do this by observation or review the 
facility records. 

3. Concurrently the emergency coordinator must 
assess possible hazards to human health or the 
environment that may result from the release, 
fire, or explosion. This assessment must 
consider both direct and indirect effects of the 
release, fire, or explosion (e.g.: the effects 
of any toxic, irritating, or asphyxiating 
gases that generated, or the effects of any 
hazardous surface water run-offs from water or 
chemical agents used to control fire and heat 
induced explosions). 

4. If the emergency coordinator determines that 
the facility has had a release, fire or explosion 
which could threaten human health, or the 
environment outside the facility, he must report 
his findings as follows: 

a. If his 
evacuation 
advisable, 
the fire 
appropriate 
local areas 

assessment indicates that 
of local areas may be 
he must immediately notify 
department to help the 
officials decide whether 

should be evacuated. 

b. He must immediately notify either the 
government official designated as the on 
scene coordinator for that geographical 
area or the National Response Center 
using their 24 hour toll free number 1-
800-424-8802. The report must include 
the following: 

1. Name and telephone number of the reporter. 
2. Name and address of the facility. 
3. Time and type of incident. 
4. Name quantity of material(s) involved, to 

the extent known. 
5. The extent of injuries, if any. 
6. The possible hazards to human health and 

their environment outside the facility. 

9 



5. During an emergency, the emergency coordinator 
must take all reasonable measures necessary to 
ensure that fires, explosions, and releases do not 
occur, recur, or spread to other areas of the 
facility. These measures must include stopping 
processes and operations, collecting and 
containing released waste, and removing or 
isolating containers. 

6. If the facility stops operations in response 
to a fire, explosion, or release, the 
emergency coordinator must monitor for leaks, 
pressure buildup, gas generation, or ruptures in 
valves, pipes, or other equipment, wherever this 
is appropriate. 

7. Immediately after an emergency, the emergency 
coordinator must provide for treating, storing, or 
disposing of recovered waste or material(s), 
contaminated soil or surface water, or any other 
material(s) that results from a release, fire, or 
explosion at the facility. 

8. The emergency coordinator must ensure that in 
the affected area(s) of the facility: 

a. No waste that may be incompatible with 
the released material(s) is treated, 
stored, or disposed of until clean-up 
procedures are completed. 

b. All emergency equipment, listed in 
contingency plan is cleaned and fit 
its intended use before operations 
resumed. 

the 
for 
are 

9. The owner or operator must notify the Regional 
Administrator and appropriate local and state 
authorities that the facility is in compliance 
with Paragraph 8 before operations are resumed in 
the affected area(s) or the facility. 

10. The owner or operator must note in the 
operating record the time, date, and details of 
any incident that requires implementing the 
contingency plan. Within 15 days after the 
incident, he must submit a written report on the 
incident to the Regional Administrator. The 
report must include the following: 
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a. Name, address and telephone number of the owner 
or operator. 

b. Name, address and telephone number of facility. 
c. Date, time and type of incident. 
d. Name and quantity of material(s) involved. 
e. The extent of injuries, if any. 
f. An assessment of actual or potential hazards to 

human health and the environment, where this is 
applicable. 

g. Estimated quantity and disposition of recovered 
material(s) that resulted from the incident. 

Mail to: Director Ohio E.P.A. 
1800 Watermark Dr. 
Columbus, Ohio 43219 

and 
Regional Administrator 
U.S. E.P.A. Region V 
230 S. Dearborn Street 
Chicago, Ilinois 60604 

B. Team Leader 

The team leader is capable of handling all tasks 
and assignments of the emergency coordinator. He 
takes over in the absence of the emergency 
coordinator. 

1st and 2nd Shift 
2nd and 3rd Shift 

Tom Helms 
James Fluker 

C. Maintenance Man 

Knows the location for all external 
electrical panels, switches and 
Responds to an incident prepared 
electrical power to, 

gas shut-offs, 
transformers. 
to shut off 

in and around 
to shut down all the incident. He also knows how 

of the air handling equipment. 

Tom Helms 
Fred Jenkins 
Doug VanBuskirk 

D. The Response Team consists of the following persons: 

1. Doug Mickey, Emergency Coordinator 
2. Tom Helms, Plant Manager and Team Leader 
3. Otto Lawrence, Assistant Emergency Coordinator 
4. Doug VanBuskirk 
5. James Fluker, Team Leader 
6. James Seldon, Plant Manager 
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7. Fred Jenkins 
8. Lawrence Pulley 
9. Joe Wright 

10. Robert Large 
11. Johnny Walker 
12. Tyrone Hilton 
13. Robert Smith 

The following people to be called when needed: 

1. Jerry Moody 
2. Jimmy Ammons 
3. Steve Abrams 

E. Member 

Trains annually in the use of all fire extinguishing 
means that are found at Master Metals. 

a. Fire extinguishers 
b. 
c. 
d. 
e. 

Knows the location of each type of fire 
suppression equipment and the fire alarm procedures. 

4. Communication System 

The telephone intercom is used 
of the lack of an alarm system. 
the TCL button then punch 6 and 

to transmit the alarm because 
To access the intercom punch 

speak. 

A. Copies of the plan are at the main switchboard and in Doug 
Mickey's office. 

5. Evacuation Plan 

It is the policy of Master Metals, Inc. that an evacuation of 
employees shall be enacted whenever there is a threat to their 
health or a threat of injury because of an emergency 
condition existing at Master Metals, Inc. Doug Mickey, the 
emergency coordinator, is authorized to enact the evacuation 
plan for a particular room, building, or facility. In any 
evacuation, Police and Fire Departments are to be notified. 
The guidelines include but are not limited to the following 
conditions: 

12 



1. When 10 gallons or more of a flammable liquid is released 
in an area other than an explosion-proof room. 

2. When 10 gallons or more of a flammable liquid is released 
in an explosion-proof room and the doors have been left 
open to allow the vapors to escape. 

3. When 25 gallons or more of a combustible liquid is re
leased in an area other than an explosion-proof room. 

4. When 25 gallons or more of a combustible liquid is re
leased in an explosion-proof room and the doors have 
been left open to allow the vapors to escape. 

5. When any strong acid at the PH level of 2 or less or a 
strong caustic at the PH level of 12 or more is released 
in any quantity that could endanger personnel. 

6. When any toxic material is released causing employee 
exposures to exceed the TLV or IDLH level as established 
by ACGIH or NIOSH. 

7. When an explosion potential becomes evident, employees 
in the immediate and adjacent building(s) (if applicable) 
are to be evacuated. 

8. When any unfriendly fire is discovered, the building must 
be evacuated except the emergency response team. 

6. Coordination Agreements 

Seven (7) organizations have been contacted for coordination 
agreements. All Agreements are noted herein as memorandums 
to file from Douglas Mickey or Charles C. Porpora. Agreements 
are established with: 

A. Cleveland Fire Department 
B. Cleveland Police Department 
C. Metro General Hospital 
D. Ohio EPA Air 
E. Ohio EPA Solid Waste 
F. State of Ohio Emergency Response Team 
G. Local Emergency Response Team 
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Distribution of this plan in manual form is to: 

ACGIH: 

CEILING TLV: 

A. Cleveland Fire Department 
B. Cleveland Police Department 
C. Metro General Hospital 
D. Ohio EPA Air 
E. Ohio EPA Solid Waste 
F. State of Ohio Emergency Response Team 
G. Local Emergency Response Team 

DEFINITIONS 

American Conference of Governmental 
Industrial Hygienists 

Threshold Level Value 
The maximum exposure level under any conditions 
that a person may be exposed to at any one moment 
of time and is expressed in the unit of PPM or 
milligrams per cubic meter. 

~OMBUSTIBLE LIQUID: When the flash point is between 100 degrees 
and 200 degrees F. 

FLAMMABLE LIQUID: 

IDLH: 

PPM: 

TOXIC: 

When the flash point is less than 100 degrees F. 

Immediately Dangerous 
are expressed in PPM 
centimeters. 

Parts per million 

to Life and Health. 
or milligrams per 

Levels 
cubic 

Any substance that is injurious to the health of 
a living person. 
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SECTION V - EMERGENCY NOTIFICATION LIST 



-~'~~: 

'" ' 
-,, 

EMERGENCY TELEPHONE NUMBERS 

SERVICES COMPANY NA."'E CONTACT PERSON TELEPHONE # 

Fire 621-1234 

Police 621-1212 

Ambulance I 771-3355 

Doctor Hilliard Medical Assoca. 241-3990 

Hospital Cleveland Metro General* 398-6000 

Plumbina Contractor Construction Manage. Sandy Schroll 531-0161 

Electrical Contractor Aaron Electric Jeff Prayzek 529-3104 
Extinguisher 
Contractor Gene Ptacek & Son Fire 651-8300 

Furnace Airco I\'H~) 4.J)-Y24J 

Oxygen Contractor Acetylene Weldinrr House 524-1955 

Gas Company 522-4611 

Electric Company 623-1311 

Water Company 664-3060 
Waste Hauling Browning-Ferris 
Service Industr~es 441-6300 
Chemical Waste 
Haulinq Service 

Ohio EPA Mark Bergman 425-9171 
Ohio Emergency 
Response Ed Duffield 1-800-282-9378 

J:n§.1J't"anc~ent J E Moenkhaus & Assoc. Adam Grimm 861-5444 
---- --·- -·--··- -- ------ ---

*St. Alexis 
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Code: Oxide Grade 

Date: __________________ _ 

------------------~~·C~_~N_V~~R~E~A~C~TJIJV~IJTJY~D~A~TnA __________________ _ 

Stability: Generally considered stable. 
Avoid: 

INCOMPATIBILITY (Materials to Avoid): 
metals, peroxide, potassium, sodium. 

Strong oxidizers, active 

HAZARDOUS DECOMPOSITION OR BY-PRODUCTS 

When heated to decomposition, it emits highly toxic fumes of lead. 

Polymerization: Polymerization is not expected to occur. 
Avoid: 

SECTION VI HEALTH HAZARD DATA 

ROUTES OF ENTRY 

Eyes: YES Skin? YES Inhalation? YES Ingestion? YES 

EFFECTS OF OVEREXPOSURE 

F.YE CONTACT may cause irri.tation. 

SKIN CONTACT may cause irritation and allergic reaction. 

INHALATION may cause irritation to the upper respiratory tract. 
Prolonged or repeated exposure from poor hygiene, housekeeping or 
handling practices causes lead poisoning. Early symptoms are 
fatigue, disturbance of sleep, and constipation with more severe 
exposures followed by colic, anemia and neuritis (nerve 
inflammation). Prolonged overexposure can severely damage red blood 
cell formation, kidneys, and nervous system. Other symptoms include 
loss of appetite, metallic taste in mouth, anxiety, nausea, pallor, 
headache, dizziness and hypertension. The OSHA Lead Standard 
reports that lead may impair the reproductive system of both men and 
women; damage may also be caused to the unborn fetus. 

INGESTION; Same effects as inhalation. 

CARCINOGENICITY 

NTP? YES IARC? YES OSHA? NO 

LEAD j_s suspected to cause lung cancer and is listed by the National 
Toxicology Program (NTP) and the Internal Agency for Research on 
Cancer (IARC). 
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Date: __________________ _ 

CHRONIC HEALTH HAZARDS 

Refer to Effects of Overexposure and Carcinogenicity. 

MEDICAL CONDITIONS GENERALLY AGGRAVATED BY EXPOSURE 

May effect existing medical conditions such as 
hematological, renal, hepatic, respiratory, 
neurological and psychological disorders. 

gastrointestinal, 
genito-urinary, 

EMERGENCY AND FIRST AID PROCEDURES 

EYE AND SKIN CONTACT: Immediately flush eyes with water to remove 
particles. Call a physician if irri t.ation develops. Wash skin with 
soap and water. 

INHALATION: Remove to fresh air. If breathing is difficult, give 
oxygen. Call a physician. 

INGESTION: If swallowed, induce vomHing immediately as directed by 
medical personnel. 

If any other harmful effects are suspected, a physician 
called promptly to determine the necessity for treatment 
tesicj.ng. 

SECTION VII 

EPA Waste #: N.A. 
UN #: N.A. 

PRECAUTIONS FOR SA~E HAND1JNG AND USE 

DOT Classification: Not regulated 

STEPS TO BE TAKEN IN CASE ~~TERIAL IS RELEASED OR SPILLED 

should be 
or other 

Contain spillage and scoop up or vacuum .. Avoid creating dust. 
Notification of the National Response Center (800/424-8802) may be 
required. Refer to EPA, DOT and applicable state and local 
regulations for current response information. This material can be 
recycled. 

It is recommended that each user establish a spill prevention, 
control and countermeasure plan (SPCC). Such plan should include 
procedures applicable t.o proper storage, control and clean-up of 
spills, including reuse or disposal as appropriat.e (see waste 
disposal method below). 
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Code: __ ~O~x~l~·d~e~Gur~a~d~e~-

Date: ________________ __ 

WASTE DISPOSAL METHOD 

Lead alloys, if disposed of by themselves, are a 
the basis of EP toxicity under EPA hazardous 
Waste mixtures containing this product should 
toxicl.ty. 

hazardous waste on 
waste regulations. 
be ·t;ested for EP 

Federal, state and local disposal laws and regulations will 
determine the proper waste disposal procedure. Disposal 
requirements are dependent on the hazard classification and will' 
vary by location and the type of disposal selected. Some waste 
materials are amenable to recycle/reuse. 

PRECAUTIONS TO BE TAKEN IN HANDLING AND STORAGE 

Wash thoroughly after handling. 
Keep away from food and feed products. 
Keep container closed. 

PERSONNEL SAMPLING PROCEDURE 

AIR SAMPLING FOR LEAD: Refer to NIOSH Manual of Analytical Methods, 
3rd Edition, Volume 2, Method 7082. 

BIOLOGICAL HONITORING FOR LEAD: Blood lead testing may be required. 
Consult OSHA Lead Standard 1910.1025 and your local physician for 
specific requirements. 

SECTION VI II CONTROL MEASURES 

RESPIRATORY PROTECTION 

A NIOSH/MSHA-approved respirator as necessary. 

VENTILATION 

Local exhaust ventilation is recommended to control exposures to 
within OSHA limitations for lead. The ventilation systems must be 
evaluated quarterly. 

PROTECTIVE EQUIPMENT 

Chemical goggles as needed to prevent irritation. 
Rubber or neoprene gloves. 
Body protection as necessary to prevent skin contact. 



-6-

WORK/HYGIENE PRACTICES 

Avoid breathing dust. 
Avoid contact with eyes, skin and clothing. 
Use only with adequate ventilation. 

Code: Oxide Grade 

Date: ________________ ___ 

NOTE: Consult the most recent OSHA LEAD Standard (1910.1025) and 
its attachments, appendices, etc., for full requirements, some of 
which are not covered in the Material Safety Data Sheet. 

SEC'l'I ON IX FEDERAL AND STATE REGULATIONS 

SARA HAZARD CATEGORIES 

IMMEDIATE (Acute) Health Hazard: YES 
DELAYED (Chronic) Health Hazard: YES 
FIRE Hazard: NO 
REACTIVITY Hazard: NO 
Sudden Release of PRESSURE: NO 

SARA SECTION 313 NOTIFICATION 

This product contains a toxic chemical (or chemicals) subject to the 
reporting requirements of Section 313 of Title III of the Superfund 
Amendments and Reauthorization Act of 1986 and 40 CFR Part 372. 

CHEMICAL NAME CAS il % WT~ 

LEAD 7439~92-1 99.5% 

STATE REGULATIONS 

CALIFORNIA: 
65) which 
California 
requires a 
California 
information 

* 

The State of California has a regulation (Proposition 
identifies specific chemicals known to the State of 
to cause cancer or birth defects. Proposition 65 
disclosure for products sold within the State of 
containing an identified chemical. The following 

is required by the State of California for this product: 

This product contains chemicals known to the State of California to 
cause birth defects. 

Information presented herein has been compiled from sources 
considered to be dependable, and is accurate and reliable to the 
best of our knowledge and belief but is not guaranteed to be so. 
Since conditions of use are beyond our control, we make no 
warranties, expressed or implied, except those that may be contained 
in or written contract. of sale or acknowledgment. 

OXIDE.909 



SECTION VI - SITE PLAN 
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SECTION VII - EVACUATION ROUTES 

If, in the event of an emergency it becomes necessary to evacuate 
a building or buildings, this procedure will be followed. 

Building #1 (the office) will be the collection point for 
all employees not involved in the control of the emergency. At the 
assembly point, an accounting of all employees on duty will be 
taken. Any injuries will be treated at the assembly point. Any 
employees requiring medical treatment will be taken to the local 
hospital for examination and treatment. 

Should the emergency involve Building#l (office), the employees 
will assemble in Building #2 (roundhouse). 

15 
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SECTION VIII - FIRE HYDRANTS 

Fire Hydrant number 1 is located outside the property of Master Metals 
in the train switching yard. The only way this hydrant is accessable 
from Master Metals is to take bolt cutters and cut the fence. There 
is no way you can truck to the hydrant. 

Fire Hydrant number 2 and 3 are located across the street on West 
Third. Due to the size of the map, the hydrants cannot be properly 
located. These two (2) hydrants are not painted and are hard to see 
because of the brush and garbage that surround them. 

16 
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SECTION IX - FIRE EXTINGUISHERS 

The fire extinguishers at Master Metals are inspected weekly and 
cleaned monthly. The fire extinguishers are serviced by Gene 
Ptacek and Son Fire Equipment, located on 7316 Associate Avenue. 
Their phone number is (216) 651-8300. 

17 



FIRE EXTINGUISHER RECORD 

FIRE EXTINGUISHER NUMBER -----------------------------------------------

~TRE EXTINGUISHER SERIAL NUMBER -----------------------------------------

~ FIRE EXTINGUISHER TYPE -------------------------------------------------

FIRE EXTINGUISHER SIZE -------------------------------------------------

BUILDING LOCATION 

LABEL CONDITION 

GENERAL PHYSICAL CONDITION OF THE FIRE EXTINGUISHER ---------------------

HYDROSTATIC TEST DATE(S) 

YEARLY MAINTENANCE DATE(S) 

REFILL DATE(S) 

FER.609 
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I N B 0 s G L 'I' 
s L R E 
Ii E s 
E 
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--

NOTE: If at any time an extinguisher shows evidence of corrosion or 
mechanical injury, it shall be hydrostatically tested. 

DATE: 

EXTING.988 



INSPECTION OF EXTINGUISHERS 

1. Is the extinguisher clean and well cared for? 

2. Has it been charged and hydrostatically tested within 

the prescribed periods and tagged to show the dates? 

3. If a seal is provided, is it intact? 

4. Is the discharge orifice clear and unobstructed? 

5. Is there indication that the cap, If any, may be 

cross threaded on the collar on the collar or that 

threads are corroded? 

6. Is the shell of the extinguisher corroded, damaged, 

or dented in such a way to suggest possible weakness? 

7. Are connections between the hose and the shell and 

nozzle secure? 

s. If the extinguisher is a pump operated type, does the 

pump shaft operate freely? 

9. Is the location of the extinguisher readily 

accessible and plainly 

from a distance? 

indicated so as to be visible 

10. If the extinguisher is subject to freezing 

conditions, is it protected? 

11. Is the mounting bracket or hanger fastened securely 

so that the extinguisher is well supported? 

12. Is the extinguisher located too close to the hazard, 

which it is to protect, so that it could not be 

reached in case of fire? 

~ ' 
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SECTION X - NATURAL GAS, ELECTRIC (SHUTOFFS) 
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SECTION XI - STORAGE TANKS 

T1 LIQUID OXYGEN TANK 

T2 SODA ASH SILO 

T3 10,000 GALLON FUEL OIL TANK - EMPTY 

T4 500 GALLON ABOVE GROUND WASTE OIL TANK 

T5 250 GALLON ABOVE GROUND HYDRAULIC OIL TANK 

T6 500 GALLON ABOVE GROUND GASOLINE TANK 

T7 500 GALLON ABOVE GROUND DIESELFUEL TANK 

T8 12000 GALLON BELOW GROUND WASTEWATER TREATMENT STORAGE TANK 

18 



SECTION XII - SPRINKLERS 

None of our buildings have sprinkler systems or any 
other related fire suppression systems in them. We rely 
on our fire extinguishers to provide our fire 
protection. We do, however, have an outdoor 
sprinkler system that is designed strictly for dust 
control. 

19 



SECTION XIII - MATERIAL STORAGE 



MATERIAL .s.TQRAGE 

Because we are a lead smelter, all of our outside storage areas 
contain lead bearing materials. These materials are stored in 
bins, barrels and boxes. These materials are in the form of 
dust, dross, sludge, batteries, slag and scrap. These areas 
have portable labels stating the following: 

E.P.A. Hazardous Waste 
D008 

Normally, these 
the materials 
(cardboard) . 

materials would not be flammable, however, some of 
are shipped to us in combustible containers 

CAUTION - By all standards, lead 
respiratory protection 
property and in any 
office. 

is considered toxic. Therefore, 
is required at all times on this 
structure other than the main 

NOTE - On our Battery Breaking Pad, there is 
captures the water run-off because 
content of batteries. Caustic Soda 
neutralize the acid into Sodium Sulfate. 

a drain 
of the 
is used 

that 
acid 

.to 

This section also contains the Cleveland Right-To-Know which will 
help clarify where the materials are stored. 

Basically, our materials would be classified as follows: 

.Compressed Gases 
Acetylene 
Propane 
Oxygen 

L.i..qui fied r~ 
Liquified Oxygen 

Fuels 
Gasoline 
Diesel 



\'-..__ __ 

~ & Lubrjnants 
Motor Oil 
Hydraulic Oil 
Lubricating Oil 

Othe>r ~micals .!2! Signiflcant 
Arsenic 
Borax 
Hydrated Lime 
Sodium Nitrate 
Charcoal 
Sulfur 
Cement 

Quantities 
Lead 
Caustic Sodas Flake 
Ammonium Chloride 
Potash 
Soda Ash 
Antimony 
Sulfuric Acid 

~ 
j' 



ti r r ( JI\~J. ... ( 
LOCATION OF ALL HAZAROOUS OR TOXIC SUBST/L LIST REGULATED BY THE RIGHT-TO-KNOW ORDINANCE 

PRA ___ _ WORKPLACE ADDRESS 2850 West Third Street ZIP 44113 

BUSINESS NAHE Master Metals Inc. PHONE( 216 )621- 2361 

1. EMERGENCY CONTACT NAME Douo Micke PHONE 248-8144 

2. EMERGENCY CONTACT NAME Otto Lawrence PHONE 921-0216 

NFPA 704 SPEC. DOT WORK AREA CHEMICAL NAME TRADE NAME QUANTITY ME1!rlOD OF STORAGE H F R HAZ. ID# 
Bldg. 7, 6, 8 Charcoal Charcoal 1,000 lbs. Pallets - Bags 2 2 0 - 1362 
Bldg. 7, 6, 8 Sulfur Sulfur 20,000 lbs. Pallets - Bags 1 1 0 ~ - 1350 
Bldg. 7, 6, 8 . Antimony Antimony 40,000 lbs. Pallets, Boxes, Ingot 2 0 0 - 2871 
Outs ide Bldg. 1 Sulfuric Acid (spent) Battery Acid 7,000 gal. Batteries/T-8 3 0 2 - 1830 

Bld" 2.3.5.6.7.Ji Lead Lead 800 Ton· Bins Jiarrel.• Tno"'" 7 0 0 -
Bldg. 7 Caustic Soda Caustic Soda 1 800 lbs. Pallets Drum• ~ 0 1 - 11!71 

Bldg. 7, 8 A~Onium Chloride Ammonia Salt 1 000 lbs. Pallets R ooo 1 n n - ~ lo!l«< 

Bldg. 7, 8 Potash Potash 200 lbs. Pallets, Bags 1 0 1 - 1813 
Tank 2 Sodium Carbonate Soda Ash ~0,000 lbs. Storage Tank 2 0 0 -
Bldg. 1 Argon Argon 5 Cylinder 1 0 0 -
Bldg. 1 Silver Silver 30 lbs. Locked up in office 

Bldg. 2, 3, 6, 7, .8 Iron Iron 20 tons Bi~alA~~~~ 1 Tnon>o 

Bldg. 2, 3, 6, 7, 8 Aluminum Aluminum l 000 lbs. Pallets,I~P"s Barrel n ot 
Bldg. 2, 6, 8 Tin Tin 7,000 lbs. Barrel-" Ingot, Pallet 

I, Douglas K. Mickey , being duly sworn, hereby certify, on behalf of-------------------------

Master Metals, Inc. (Company name), that: I have received and read the Right-To-Know Code, contained in Chapter 
393 of the Codified Ordinances of the City of Cleveland, including Section 393.10(!) which provides that each employer is ob
ligated to comply with Chapter 393, with or without an inspection by the Div.·isi~n o~re; that to the best of its know-
ledge and ability Master Metals, Inc. (Confpa!JR has . · with all provisions of the Code. 

A I y( . 
~nature of Officer of Company 

3WORN TO BEFORE ME and subscribed in my presence this / day lt ' , 19-iQ... 

l'l<IU roo~(. it ... !'loWe 
!lme!OIIIo 

!fr ~ Upim !lay 3, 1994 

Q~a.~ 
l<ntarv Public 

--:-"/,0"-''?'' 



( ' n r r f n ~ • ( 
LIST REGUL~TED BY THE RIGHT-TO-KNOW ORDINANCE LOCATION OF ALL HAZARDOUS OR TOXIC Su'BSTAJ 

PRA __ _ WORKPUCE ADDRESS 2850 West Third Street ZIP 44d3 
BUSINESS N~~E Master Metals, Inc. PHONg216)621-2361 

1. EI1BRGENCY CONTACT NAME Doug Mickey PHONE 248-8144 

2. El1ERGENCY CONTACT NAME Otto Lawr nc PHONE 921-0216 

' 

I WORK AREA CHEMICAL NAME TRADE NAME 
NFPA - 704 :>PEC. DOT I QUANTITY METHOD OF STORAGE H F R HAZ. ID# 

' I Outside Bldg. 8 Oxygen Liquid LOX 9,000 gal. Tank 1 3 0 0 OXY I 071 ' 
Bldg. 2 Oxygen Gas Oxygen 15 C~ylinder 3 0 0 ....QXI_ l072 l 
Bldg. 2 Acetylene Acetylene 10 Cylinder 1 ' 4 3 - 001 ' 

Vehicles/Outside Bldg 3 Propane Propane 9 Cylinder l 4 0 - :1978 I 

Outside In The D il<e Empty Empty 10,000 gal Tank 3 Empty i 
Outs ide In The Dike Gasoline Gasoline 500 gal Tank 6 l 3 0 - 1203 i 

Diesel Fuel 500 gal Tank 7 0 2 0 
I . Outside In The D.ike Diesel Fuel - j 

Outside In The Dike Motor Oil (spent) Waste Oil 500 gal Tank 4 0 1 0 1268 I -
Outside In The Dike Hydraulic Oil Hydraulic Oil 500 gal Tank 5 0 1 0 - 1268 

Bldg. 3, 6 Arsenic Arsenic 3,000 lbs. Pallet, Metal Containe 3 0 0 - 1558 I 
Bldg. 7 Borax Borax 15,000 lbs. Pallet, Bags~ ' 1 0 0 - I 

Bldg. 7 Hydrated Lime Hydrated Lime zo,ooo lbs. Pallets, Bags 1 0 l -
' 
i Bldg. 7 Sodium Nitrate Sodium Nitrate 20,000 lbs. Pallets, Bags 0 0 0 OXY 1498 ' 

I Bldg. 2, 3, 6, 8 Copper Copper 25,000 lbs. ~alj;ts, Boxes, Pigs, 
=>.t..s_ 1156 7 

! Bldg. 2 Kerosene Kerosene 165 lbs. 1 · Drums 1223 
----

I, Douglas K. Mickey , being duly sworn, hereby certify, on behalf of-------------------------

Master Metals, Inc. (Company name), that: I have received and read the Right-To-Know Code, contained in Chapter 
393~of the Codified Ordinances of the City of Cleveland, including Section 393.10(1) which provides that each employer is ob
ligated to comply with Chapter 393, with or without an inspection by the Divisio;_~!~; ad that to the best of its know-
ledge and ability Master Metals, Inc. (Comp y) h ~~ ith all provisions of the Code. 

SWORN TO BEFORE ME and subscribed in my presence this ~'"----
s· ture of Officer of Company 

~ ' 19 90. 
a~~a.~-

day 

~ tllGii, .., Nlc 
Slllle ., .. 

My Commissioa fil¢ras - 3, 1 .. 
Not arv Public 



BULK MATERIAL STORAGE CONTAINERS 

BIN #1 BATTERY PLATES 90CY 

BIN #2 BATTERY PLATES 90CY 

BIN #3 MISCELLANEOUS WASTES 90CY 

BIN #4 MISCELLANEOUS WASTES 90CY 

BIN #5 CHARGE BIN 90CY 

BIN #6 LENOX 90CY 

BIN #7 FLUE DUST (bagged) 

BIN #8 PRESS CAKE 90CY 

BIN #9 LENOX 90CY 

BIN #10 LENOX 180CY 

BIN #11 PRESS CAKE 180CY 

BIN #13 LENOX, DROSS 40CY 

BIN #15 LENOX, DROSS 40CY 

BIN #16 LENOX, DROSS 40CY 

BIN #17 LENOX, DROSS 40CY 

BIN #18 LENOX, DROSS 40CY 

BIN #19 LENOX, DROSS 40CY 

CY= cubic yards 

20 



SECTION XIV - MAJOR WORK PLACE HAZARD 

For the purpose of clarification, Master Metals is a hazardous waste 
recycler. Our customers lead bearing waste becomes our raw material. 

Therefore, 
interperted 
process. 

in 
as 

this document, any reference to waste will 
waste we generate and not he materials we store 

Potential Ignition Sources 

1. Furnaces and pots. (See map) 
2. Various Electrical malfunctions. 
3. Molten metal with combustible material. 
4. Water with molten metal. 
5. Liquid oxygen in contact with combustible materials. 
6. Welding, Cutting and Brazing. 

Fuel Load 

1. Our waste storage area would potentially be the area of 
highest fuel load due to the number of stored pallets 

2. Our storage areas for the compressed gasses (acetylene, 
propane, oxygen) would add greatly to a fire. We also 
use liquid oxygen and natural gas to fuel our furnaces 
and pots. In case of a fire these materials must be 
shut off at the source. 

3. Sodium Nitrate Storage -

NOTE: The amount varies day to day. We attempt to 
keep only what is needed for current production. 

21 
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SECTION XV - MSDS 



Code: Oxide Grade 
Date: ________________ __ 

Product: Lead Oxide Grade 

SECTION I 

Chemical Name: Soft Lead 
Chemical Formula:Pb 

SUPPLIER INFORMATION 

Supplier: Master Metals, Inc. 
Address: 2850 West Third Street 
City, St., Zip: Cleveland, Ohio 44113 
Phone: 216-621-2361 

EMERGENCY PHONE #: 216-621-2361 
Business Hours only (EST) 

SECTION II HAZARDOUS INGREDIENT TNFOEMATION 

INGREDIENT % Wt. PEL-OSHA 'l'LV-ACGIH . 

LEAD. 
CAS #: 7439-92-1 99.5% 0.05 mg/m3 0.15 mg/m3 

TRACE ELEMEt!TS < 1% 

INGREDIEN1' HAZARD STATEMENT 

SUSPECT CANCER HAZARD - Risk of cancer depends on duration and level 
of exposure. 
Repeated or prolonged inhalation and ingestion may cause delayed 
injury involving the kidneys and the blood, gastrointestinal, 
nervous and reproductive systems. 
May cause eye, skin and respiratory tract irritation. 
May cause allergic skin reaction. 
Harmful if inhaled or swallowed. 

NOTE: The percentage by weight values reported for the hazardous 
ingredients in this product represent approximate formulation 
values. 

Unless otherwise noted, all values are reported as 8-hour Time
Weighted Averages (TWAs) and total dust (particulates only). All 
ACGIH TLVs refer to the 1988-89 Standards. All OSHA PELs refer to 
29 CFT Part 1910 Air Contaminants: Final Rule, January 19, 1989. 



-2-
Code: __ ~04x.l~d~A_G~r~a~d~e __ _ 

Date: ________________ __ 

SJ<:CTION I II PHYSICAL/CHEMICAL CHARACTERISTICS 

Boiling Point: Approximately 1740°C and 316~F 
Specific Gravity (H20~1): 11.3 
Melting Point: Approximat.ely 330"C and 625"F 
Vapor Pressure (mm Hg): Not known 
Vapor Density (Air=l): Not Known 
Evaporation Rate (Butyl Acetate=1): 
% Solubility/Water: Insoluble 

APPEARANCE AND ODOR 

Bluish-gray, Soft, Silvery gray metal 

----------"S"'E""C""T_..I-"O"'N'--"I-"V--"F.l.I.JJR.,.E'-"'A""N-"Dc..EXP LOS ION HAZARD DATA 

Flash Point: Not Known 
Auto-Ignition: Not known 
LEL: Not known 
UEL: Not known 

NFPA HAZARD CLASSIFICATION 

Health: 1 

HMIS HAZARD CLASSIFICATION 

Health: 2 

EXTINGUISHING MEDIA 

Flammable: 0 

Flammable: 0 

Use water, carbon dioxide or foam. 

SPECIAL FIRE FIGHTING PROCEDURES 

None expected. 

UNUSUAL FIRE AND EXPLOSION HAZARDS 

Reactivity: 0 

Reactivity: 0 

Moderately explosive in the form of dust when exposed to heat or 
flame. 



THO MP S O N , HINE AND FLORY 

1 100 NATIONAL CITY BANK BU I LOING 

629 EUCLID AVENUE 

CLEV E LAND, OH I O 441 14-3070 
AKRON , OH I O 

C I NCINNAT I, OH 10 

COLUMBUS, OHIO 

CAYTON, OHIO 

(216) 566-5500 • TELEX 980217 

F'AX (216) 566 - 5583 

November 27 , 1990 

CERTIFIED MAIL--
RETURN RECEIPT REQUESTED 

Branch Chief 
U.S . EPA, Region V 
RCRA Enforcement Branch, 5HR- 12 
230 South Dearborn Street 
Chicago, Illinois 60604 

Section Chief 
Ohio Environmental Protection Agency 
Division of Solid and Hazardous 

Waste Management 
1800 WaterMark Drive 
P. 0 . Box 1049 
Columbus, Oh~o 43265- 1049 

Ohio Environmental Protection Agency 
Northeast District Office 
Division of Solid and Hazardous Waste 
2110 East Aurora Road 
Twinsburg, Ohio 44087 - 1969 

United States Attorney 
for the Northern District of Ohio 

1404 East Ninth Street 
Cleveland , Ohio 44114 

Attention : Arthur Harris , Esq . 

United States Department of Justice 
Environmental Enforcement Sec tion 
P. 0 . Box 7611 
Ben Franklin Station 
Washington , D. C. 20044 

Attention : Barbara Rogers, Esq ~ 

f\L~ r .r~ 
'· IN 1 Ti!;L:--S-::------

L A N O O VER,MARYLAN O 

P A LM B EACH, F'LOR I D A 

WASHINGTON, D.C. 

BRUSS E LS, BE L G I U M 

W RITER'S D I RECT DIAL NUM BER 

( 216) 566-5717 



THOM?50N 1 HINE AND FLORY 

November 27, 1990 
Page 2 

Re: U.S.A. v. Master Metals, Inc. 
Case No. C87-1471 
(Northern District of Ohio) 

Gentlemen: 

Pursuant to Section XV of the Consent Decree 
entered into in U.S.A. v. Master Metals, Inc., Case No. C87-
1471 (Northern District of Ohio), Master Metals, Inc. 
hereby invokes dispute resolution for the demand by the 
United States to Master Metals for payment of stipulated 
penalties in the amount of $2,287,500. Informal 
negotiations to resolve this dispute are requested as 
provid-ed in Section X'VB. of the Consent Decree. 

I look forward to your suggestions for a 
convenient meeting date and place. Please direct a response 
to the undersigned. 

Very truly yours, 

~~~A~L4-
Michael A. Cypnert 

MAC/nab 
cc: Douglas K. Mickey 
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CONFIDENTIAL 

U.S. Department of Justice 

·~, .. ~'.:· 
·-:-

United States Attorney 

~ ~ ~ Northern District of Ohio 

cdl~ 'Pftt 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Douglas Mickey, President 
Master Metals, Inc. 
2850 West Third Street 
Cleveland, Ohio 44113 

Suire 500 

U04 East Ninth Street 

Cleveland, Ohio 44114-1704 

November 9, 1990 

RE: U.S.A. v. Master Metals, Inc., 

I' , 

Case No: C87-1471, N.D. Ohio, Judge Batchelder 

Dear Mr. Mickey: 

Under the Consent Decree entered in United States v. Master 
Metals, Inc., No. C87-1471 (N.D. Ohio), Master Metals must pay 
stipulated penalties for failure to attain the compliance 
requirements of Part V. This letter sets forth stipulated 
penalties accruing from the entry of the Consent Decree through 
August 17, 1990, the date of the latest u.s. EPA inspection. The 
penalties are based on two u.s. EPA inspections (i.e., July 16-
17, 1990, and August 17, 1990), submissions by Master Metals, and 
statements made by Master Metals' employees during the two 
inspections. 

' I 

Section VII of the Consent 'Decree sets forth the stipulated 
penalties. Specifically, Section VII.A.1 sets forth the amount 
to be paid per day for each failure to comply with any deadline 
for submitting plans, revised plans, certifications, or reports . 

Period of Noncompliance Penalty Per Day of Noncompliance 

1st through 30th day $100 

31st through 60th day $500 

6lst day and each day thereafter $1,000 

In addition, Section VII.A.2 sets forth the amount to be paid for 
each failure to comply with all the remaining requirements in the 
Consent Decree. 



- 2 -

Period of Noncompliance Penalty Per Day of Noncompliance 

1st -through 30th day $1,000 

31st through 60th day $1,500 

6lst day and each day thereafter $2,000 

This letter constitutes a demand by the United States to 
Master Metals for payment of stipulated penalties in the amount 
of $2,286,500. The United States' calculation of the stipulated 
penalties and description of the violations giving rise to the 
stipulated penalties are enclosed with this letter. The 
stipulated penalties are due within fifteen (15) calendar days 
after Master Metals' receipt of this letter. 

Payment shall be by certified or cashier's check, with 
reference to the Consent Decree, made payable to the "Treasurer 
of the United States of America", and shall be tendered to the 
United States Attorney for the Northern District of Ohio, at the 
address set forth in Section VIII of the Consent Decree. At the 
time of payment, a copy of such check shall be sent to u.s. EPA, 
at the address set forth in Section VIII. 

Please note that this demand for stipulated penalties is not 
intended to include stipulated penalties for violations that are 
presently unknown to the United States or that have accrued after 
August 17, 1990. 

Enclosure 

cc: Michael A. Cyphert, Esq. 
Barbara Rogers, DOJ 
Stuart Hersh, USEPA-Region V 

Sincerely yours, 

~-/~ £. fJ~~-: 
Arthur I. Harris 
Assistant u.s. Attorney 
(216) 363-3950 



SUMMARY OF STIPULATED PENALTIES 

DAYS OF 
APPLICABLE SECTION VIOLATION 

SECTION OF CONSENT FOR CALCULATING THROUGH STIPULATED 
DECREE VIOLATED STIPULATED PENALTIES 8/17/90 PENALTIES 

V.B.l VII .A.2 184 $323,000 

V.B.3 VII. A. 2 3 $3,000 

V.B.S VII .A. 2 1 $1,000 

V.B. 6 VII .A.2 184 $323,000 

V.B.7 VII .A. 2 33 $34,500 

V.B.lO VII .A.2 3 $3,000 

V.B.ll VII .A. 2 51 $61,500 

V.B.l2 VII. A. 2 33 $34,500 

V.B.l3 VII. A. 2 154 $263,000 

V.B.lS VII .A. 1 214 $172,000 

V.D.3 VII .A. 2 2 $2,000 

V.D.6 VII .A.2 169 $293,000 

V.E.l VII. A. 2 33 $34,500 

V.E.2 VII .A. 2 3 $3,000 

V.E.3 VII .A. 2 184 $323,000 

V .F .1 VII.A.2 33 $34,500 

V.F.2 VII.A.2 3 $3,000 

V.G.l VII. A. 2 154 $263,000 

V.G.3 VII .A.l 154 $112,000 

TOTAL $2,286,500 



CALCULATION OF STIPULATED PENALTIES 
THROUGH AUGUST 17, 1990, AND DESCRIPTION 
OF VIOLATIONS GIVING 1RISE TO 
STIPULATED PENALTIES 

SECTION V.B.1: DEVELOP AND IMPLEMENT INVENTORY SYSTEM 

REQUIREMENT: Section V.B.1 of the Consent Decree requires that by 
February 14, 1990, Master Metals develop and implement an 
inventory system that tracks all hazardous waste, and other 
material for reclamation, that is received, generated or stored 
at the facility, from the time of receipt until the time of 
ultimate disposition in the kiln. All information is required to 
be maintained in the operating record of the facility. 

VIOLATION: u.s. EPA's July inspection of the facility revealed 

that Master Metals has failed to implement a system that tracks 

all waste that is brought to or generated at the facility. Prior 

to April 2, 1990, the inventory tracking system in the operating 

record did not include the hazardous waste piles which contain 

china clay waste and on the date of the inspection still did not 

include the hazardous waste piles which contain dross. In 

addition, emission control dust which is generated from secondary 

lead smelting operations at the Master Metals facility is not 

recorded in the facility's inventory tracking system. Also, the 

records of waste in containers and in waste piles were not 

complete or accurate with respect to volume, description of 

waste, or location. A review of the records at u.s. EPA's August 

inspection revealed no documentation of the relocation of the 

china clay waste. 

Tor additional descriptions of the violations giving rise 
to these stipulated penalties, see Tabs D, E, F, and G of Filings 
In Support Of United States' Motion To Enforce Consent Decree And 
In Opposition To Defendant's Motion To Reopen And Extend 
Deadlines In Consent Decree (Aug. 29, 1990). 
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DAYS OF NONCOMPLIANCE: Daily noncompliance occurred February 15 

to August 17 totalling 

Period of Noncompliance 

1st through 30th day 

31st through 60th day 

6lst day through 184th 

184 days. 

day 

Stipulated Penalties 

$ 30,000 

$ 45,000 

$248,000 

$323,000 

SECTION V.B.3: ACCEPT ONLY PERMITTED HAZARDOUS WASTE 

REQUIREMENT: Section V.B.3 of the Consent Decree provides that as 
of the effective date of the Consent Decree (January 15, 1990), 
Master Metals shall not accept any hazardous waste from off
site, or manage any hazardous waste, which is not specified in 
Part A of the facility's Hazardous Waste Permit Application 
(Exhibit D of the Consent Decree), and addressed in facility's 
waste analysis plan. 

VIOLATION: Under Exhibit D to the Decree, Master Metals is 

authorized to store two types of hazardous waste, designated by 

EPA hazardous waste codes D008 (EP toxic for lead) and K069 

(emission control dust from lead smelters). Defendant violated 

this requirement by storing unauthorized waste. During the July 

inspection, u.s. EPA reviewed manifests from shipments of 

hazardous waste received at the facility since January 15, 1990. 

The manifests indicated that on at least three occasions (January 

26, 1990, April 12, 1990, and July 9, 1990) haEardous wastes with 

the designation of D002 (corrosive hazardous waste), D004 

(arsenic), 0006 (EP toxic for cadmium), D009 (mercury), and DOlO 

(selenium) had been accepted at the facility. Additionally, 

during the July inspection, employees of Master Metals indicated 

that nickel-cadmium batteries (U.S. EPA waste code D006) were 
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present at the site. 

DAYS OF NONCOMPLIANCE: Noncompliance occurred on January 26, 

April 12, and July 9 totalling 3 days. 

Period of Noncompliance Stipulated Penalties 

1st through 3rd day $3,000 

$3,000 

SECTION V.B.5: ACCEPT ONLY MANIFESTED HAZARDOUS WASTE 

REQUIREMENT: Section V.B.5 of the Consent Decree forbids Master 
Metals, as of the effective date of the Consent Decree (January 
15, 1990) from accepting hazardous waste at the facility unless 
it has been manifested. 

VIOLATION: Review of the facility's Material Receiving Reports 
revealed that the defendant has accepted hazardous waste after 
January 15, 1990, which was not accompanied by a manifest. For 
example, Material Receiving Report No. 18922 indicated that 
Master Metals received 28 drums of lead dross without a manifest. 
This was confirmed by statements made during the July inspection 
by employees of Master Metals. 

DAYS OF NONCOMPLIANCE: Noncompliance occurred on one day between 
January 15 and July 16. 

Period of Noncompliance Stipulated Penalties 

1st day $1,000 
-~----

$1,000 

SECTION V.B.6: ACCEPT NO WASTE AND CRACK NO BATTERIES UNLESS 
IN COMPLIANCE WITH SECTIONS V.E.3, V.E.4, 
V.F.1 AND V.F.3 

REQUIREMENT: Section V.B.6 of the Consent Decree provides that as 
of the effective date of the Consent Decree (January 15, 1990), 
the defendant may not accept any hazardous waste or non
hazardous material for reclamation, or crack batteries, until the 
facility is in full compliance with Sections V.E.3, V.E.4, V.F.1, 
and V.F.3 of the Consent Decree, and submits written 
certification to u.s. EPA of compliance with the above. 

VIOLATION: As explained in the discussion concerning Sections 

V.E.3 and V.F.1, below, the defendant has committed daily 
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violations of one or both of these sections. By continuing to 

accept waste and crack batteries while violating Sections V.E.3 

and V.F.l, defendant has also violated Section V.B.6. 

DAYS OF NONCOMPLIANCE: Daily noncomP,liance occurred February 16 

to August 17 totalling 184 days. 

Period of Noncompliance 

1st through 30th day 

31st through 60th day 

6lst day through 184th day 

Stipulated Penalties 

$ 30,000 

$ 45,000 

$248,000 

$323,000 

SECTION V.B.7: MINIMIZE POSSIBILITY OF FIRE, EXPLOSION, OR 
UNPLANNED RELEASES 

REQUIREMENT: Section V.B.7 provides that by the effective date of 
the Consent Decree (January 15, 1990), the defendant must 
maintain and operate the facility to minimize the possibility of 
fire, explosion, or unplanned releases of hazardous waste or 
hazardous waste constituents to air, soil, or surface water, 
which could threaten human health or the environment. 

VIOLATION: Conditions observed at the time of the July and August 

u.s. EPA inspections demonstrate that the facility is not being 

operated or maintained in a manner to minimize the release or 

possibility of the release of hazardous waste and hazardous waste 

constituents into the air, soil, and surface water. For example, 

in July U.S. EPA observed bulk loads of hazardous waste being 

dumped on the ground which were identified by Master Metals 

personnel as china clay waste and press cake (D008). u.s. EPA 

was informed that this activity is routine practice. In July and 

August, U.S. EPA observed that there were several hundred 

uncovered drums strewn in piles about an area along the southern 
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edge of the facility, near the southeast corner. Many of the 55-

gallon drums were not empty and contained waste residues, and 

waste had spilled from the drums onto the ground. In addition, 

lead dust covered storm drains and ~nused equipment. These are 

unprotected from stormwater runoff and leachate. Master Metals 

fa~led to make sufficient efforts to clean up spilled waste. In 

August, U.S. EPA observed waste on the ground and in uncovered 

bulk storage bins being blown into the air. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 to 

August 17 totalling 33 days. 

Per~od of Noncompliance 

1st through 30th day 

31st through 33rd day 

Stipulated Penalties 

$30,000 

$ 4,500 

$34,500 

SECTION V.B.lO: SUBMIT AND IMPLEMENT CONTINGENCY PLAN 

REQUIREMENT: Section V.B.lO of the Consent Decree requires the 
defendant to submit for approval a contingency plan by February 
15, 1990. Prior to approval of the plan, the defendant must 
comply with all contingency plan requirements in the proposed 
plan. 

VIOLATION: A contingency plan was submitted by the defendant in 

the February 17, 1990 monthly report. However, as was determined 

by the u.s. EPA's July and August inspections,'the facility is 

not complying with the procedures outlined in the plan, including 

those concerning maintaining adequate aisle space for emergency 

equipment in the container storage areas and cleaning up spills. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 and 

17 and August 17 totalling 3 days. 
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Period of Noncompliance Stipulated Penalties 

1st through 33rd day $3,000 

$3,000 

SECTION V.B.11: TRAINING OF PERSONNEL 

REQUIREMENT: Section V.B.ll provides that by the effective date 
of the Consent Decree (January 15, 1990), the defendant must 
comply with training requirements and maintain at the facility a 
written description of personnel training records and documents. 

VIOLATION: The defendant did not provide the required annual 

hazardous waste management training for employees. Approximately 

three-fourths of Master Metals' employees were due to receive 

annual training by June 27, 1990. Many new untrained personnel 

are working under the direction of those who did not receive 

refresher training. In addition, subcontractors are allowed to 

crack batteries at the facility, and there were no records 

indicating that these employees had ever been trained and made 

aware of the facility's contingency plan or hazardous waste 

management requirements. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred June 28 to 

August 17 totalling 51 days. 

Period of Noncompliance 

1st through 30th day 

31st through 51st day 

Stipulated Penalties 

$30,000 

$31,500 

$61,500 

SECTION V.B.12: FACILITY SECURITY; KEEP FENCE IN GOOD REPAIR 

REQUIREMENT: Section V.B.12 provides that by February 14, 1990, 
the defendant must provide security in accordance with the 
regulations, including maintenance of the fence surrounding the 
facility. 
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VIOLATION: On its July and August inspections, u.s. EPA observed 

that the defendant had not completed repair of the perimeter 

fence as required by the Consent Decree. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 to 

August 17 totalling 33 days 

Period of Noncompliance 

1st through 30th day 

31st through 33rd day 

Stipulated Penalties 

$30,000 

$ 4,500 

$34,500 

SECTION V.B.l3: MAINTAIN WRITTEN OPERATING RECORD 

REQUIREMENT: Section V.B.13 of the Consent Decree requires that 
by March 16, 1990, Master Metals maintain an operating record in 
accordance with 40 C.F.R. §265.73 and its Ohio counterpart and 
include information required by the Consent Decree. 

VIOLATION: u.s. EPA's review of the facility's operating record 

during the July inspection established that records regarding the 

tracking of waste movement are not accurate and complete. The 

dross waste piles (U.S. EPA waste code DOOB) are not included in 

the operating record. Bulk shipments of hazardous waste received 

at the facility are not recorded at the time as they are 

received. Defendant does not have a complete inventory of what 

is at the facility and where it is located. Lead emission 

control dust (U.S. EPA waste code K069) generated at the site is 

not included in the operating record. The operating record does 

not include certifications required for waste that is brought to 

the facility and is subject to the land disposal restrictions. 

During U.S. EPA's August inspection, the facility's operating 

records showed no documentation regarding the relocation of china 
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clay waste from the waste piles to the metal storage unit. In 

addition, there were inconsistencies between the operating record 

and the information provided by the defendant concerning the 

volume of china clay waste at the f~cility. Lastly, information 

in the operating record regarding the volumes of china clay waste 

in storage is only being updated once per month, in violation of 

the Decree and RCRA, which require recording of each time waste 

is transferred within the facility. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred March 17 to 

August 17 totalling 154 

Period of Noncompliance 

1st through 30th day 

31st through 60th day 

6lst day through 154th 

days. 

day 

Stipulated Penalties 

$ 30,000 

$ 45,000 

$188,000 

$263,000 

SECTION V.B.15: SUBMIT CERTIFICATION AND DOCUMENTATION BEFORE 
PLACING BATTERY CASINGS OR OTHER HAZARDOUS 
WASTE IN KILNS 

REQUIREMENT: Section V.B.l5 of the Consent Decree requires that 
prior to placing any battery casings or other hazardous waste or 
hazardous waste constituents in the rotary kilns, Master Metals 
must submit to u.s. EPA a certification and documentation that 
this practice does not violate any permit requirement for the 
facility under the Clean Air Act, 42 U.S.C.§7401 et seq., and 
regulations promulgated thereunder, equivalent-state law 
requirements, or 40 CFR Part 266, Subpart D, or any other Federal 
or State law, regulation, or permit. 

VIOLATION: Master Metals certified in its February 17, 1990, 

monthly report that placing battery casings and other waste into 

the rotary kiln does not violate the Clean Air Act, but it did 

not submit the documentation also required by this section of the 
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Consent Decree. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred January 16 to 

August 17 totalling 214 

Period of Noncompliance 

lst through 30th day 

31st through 60th day 

61st day through 214th 

days. 

day 

Stipulated Penalties 

$ 3,000 

$ 15,000 

$154,000 

$172,000 

SECTION V.D.3: STORE SLAG AND REFRACTORY BRICK IN CONTAINERS 

REQUIREMENT: Section V.D.3 of the Consent Decree requires that by 
the effective date of the Decree (January 15, 1990), Master 
Metals store all slag generated at the facility and all 
refractory brick removed from furnaces in containers which meet 
RCRA's container storage requirements. These wastes are required 
to be managed as hazardous waste unless and until analyses 
required under Sections V.D.4 and V.D.5 establish that the wastes 
are not a hazardous waste. Section V.D.4 of the Consent Decree 
provides that each time refractory brick is removed from the 
furnace, defendant must test the waste for the EP toxicity 
hazardous characteristic, and submit the results to u.s. EPA 
within 20 days of receipt of results, and not more than 75 days 
after sampling. The defendant is required to maintain the 
analytical results in the facility's operating record. 

VIOLATION: At the time of the July inspection, slag and 

refractory brick were being stored on the ground, not in 

accordance with container storage requirements. u.s. EPA 

observed some refractory bricks in a waste storage unit just 

south of office building, mixed in the slag. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 and 

17 totalling 2 days. 



Period of Noncompliance 

1st and 2nd days 

10 

Stipulated Penalties 

$2,000 
---------
$2,000 

SECTION V.D.6: TESTING OF BATTERY cAsiNGS 

REQUIREMENT: Section V.D.6 of the Consent Decree requires that by 
March 1, 1990, Master Metals test a representative sample of each 
type of battery casing for EP-toxicity and corrosivity. The 
results are required to be submitted to u.s. EPA and recorded in 
the facility's operating record. 

VIOLATION: Master Metals tested metal casings, but failed to test 

the other types of battery casings, which consist primarily of 

different types of plastic casings, and are commonly known to be 

EP toxic for lead. As of August 17, 1990, plastic battery 

casings were still in waste piles in the southwest corner of the 

facility, even though defendant failed to conduct the required 

analyses. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred March 2 to 

August 17 totalling 169 

Period of Noncompliance 

1st through 30th day 

31st through 60th day 

6lst day through 169th 

days. 

day 

Stipulated Penalties 

$ 30,000 

$ 45,000 

$218,000 
---------$293,000 

SECTION V.E.l: NO ADDING TO OR CREATING NEW WASTE PILES 

REQUIREMENT: Section V.E.l provides that as of the effective date 
of the Consent Decree (January 15, 1990), the defendant shall not 
add, place, treat, store, or dispose of hazardous waste or solid 
waste in waste piles at the facility. Waste in piles at the time 
the Decree was entered may remain in those piles until July 31, 
1990 (china clay piles) or February 14, 1990 (all other waste 
piles), by which time they must be removed. 
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VIOLATION: u.s. EPA observed numerous violations of this 

requirement during both the July and August inspections. Master 

Metals dumped bulk loads of hazardous waste, primarily EP toxic 

press cake (DOOB), on the ground. New waste piles are routinely 

created from the china clay waste piles or in front of the bulk 

storage units. Second, many of the facility's storage units of 

the type shown in Exhibit E to the Decree are no longer offering 

•containment"' of the hazardous waste inside. These storage units 

are no longer containers within the meaning of RCRA, but rather 

fit RCRA's definition of waste piles due to modifications of the 

storage units by the defendant. In addition, the defendant has 

allowed hazardous waste to spill on the ground and has not 

cleaned it up promptly, thus causing the waste to be disposed and 

creating additional land disposal units. Finally, upon receipt 

at the facility, bulk hazardous waste (i.e., not in containers) 

is routinely dumped on the ground, thus creating additional waste 

piles. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 to 

August 17 totalling 33 days. 

Period of Noncompliance 

1st through 30th day 

31st through 33rd day 

Stipulated Penalties 

sJo;ooo 
$ 4,500 

$34,500 

SECTION V.E.2: KEEPING WASTE PILES COVERED 

REQUIREMENT: Section V.E.2 of the Consent Decree requires that by 
the effective date of the Consent Decree (January 15, 1990), 
Master Metals manage waste piles to prevent and control wind 
dispersal, leachate creation, and run-on and run-off of leachate. 
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VIOLATION: During u.s. EPA's July and August inspections, waste 

piles were observed to not be covered, or were insufficiently 

covered. A portion of the dross and china clay hazardous waste 

piles were in standing water which appeared to contain 

significant amounts of waste material. Run-off and leachate was 

flowing off some of the waste piles, and could flow off-site, 

directly or through the storm drains. Many of the facility's 

storage units of the type shown in Exhibit E to the Decree are no 

longer offering "containment" of the hazardous waste inside, and 

these storage units are no longer containers within the meaning 

of RCRA, but rather fit RCRA's definition of waste piles. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred on July 16 

and 17 and August 17 totalling 3 days. 

Period of Noncompliance Stipulated Penalties 

1st through 3rd day $3,000 

$3,000 

SECTION V.E.3: REMOVAL OF ALL WASTE PILES 

REQUIREMENT: Section V.E.3 of the Consent Decree requires that by 
February 14, 1990, Master Metals remove all hazardous waste 
(other than china clay waste, which must be removed by July 31, 
1990), solid waste, and other material from all waste piles, and 
forbids defendant from storing any other waste in waste piles or 
other land disposal units thereafter. 

VIOLATION: u.s. EPA observed during both the July and August 

inspections that Master Metals has not removed the dross or the 

battery casing waste piles at the south end of the facility, as 

required by this section. Also, as stated above with respect to 

Section V.E.l, the defendant has transformed the bulk storage 

units into waste piles and has created several new waste piles. 
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DAYS OF NONCOMPLIANCE: Daily noncompliance occurred February 15 

to August 17 totalling 184 days. 

Period of Noncompliance Stipulated Penalties 

1st through 30th day 

31st through 60th day 

61st day through 184th day 

SECTION V.F.l: PROPER CONTAINER STORAGE 

$ 30,000 

$ 45,000 

$248,000 

$323,000 

REQUIREMENT: Section V.F.l of the Consent Decree. provides that by 
February 14, 1990, Master Metals must store all hazardous waste 
(except the china clay waste) and all non-hazardous waste in 
containers. As of July 31, 1990, all china clay waste was 
required to be stored in containers. All containers must be 
managed in accordance with 40 CFR Subpart I. Exhibit E of the 
Consent Decree depicts a manufactured bulk container that may be 
used at the defendant's facility. All containers must be in good 
condition or over-packed. The containers must not have any 
leaks, holes, bulges, deterioration, or appear unsound. 
Containers with liquids must be on pallets. All containers must 
be labelled, and closed except when waste is being transferred. 
Also, Section V.A.3 and Exhibit D to the Consent Decree identify 
the authorized locations for storage of waste. 

VIOLATION: Master Metals is not maintaining the container storage 

areas and containers in accordance with RCRA and the Consent 

Decree. The boundaries of the individual storage units and waste 

management areas are not distinct, and drums are located outside 

of areas authorized under Exhibit D. One area flows into the 

next because of waste on the ground. In addition, the majority 

of the containers do not have lids, or have lids that are not or 

cannot be secured because of their bad condition. The majority 

of the larger bulk storage units are not stored closed; they are 

not covered, and the doors have been torn off or removed. 

Portions of the bottoms of at least two of the bulk storage units 
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were cut away. Drums are stacked on top of each other in an 

unstable manner. The aisle space is inadequate for movement of 

spill equipment or to perform inspections. Lead emission control 

dust is not adequately stored. Waste samples are stored outside 

authorized container storage areas, are not labelled, and have no 

aisle space between them. Cardboard/fiber containers were 

sitting in standing water. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 to 

August 17 totalling 33 days. 

Period of Noncompliance 

1st through 30th day 

31st through 33rd day 

Stipulated Penalties 

$30,000 

$ 4,500 

$34,500 

SECTION V.F.2: WASTE MUST BE PLACED INTO CONTAINERS UPON 
ARRIVAL AT FACILITY 

REQUIREMENT: Section V.F.2 of the Consent Decree requires that 
Master Metals not accept at the facility any hazardous waste or 
non-hazardous waste that exhibits a characteristic of hazardous 
waste unless it arrives in containers that are in good condition, 
or is placed into containers in good condition immediately upon 
arrival at the facility. 

VIOLATION: On both the July and August inspections, u.s. EPA 

observed violations of this requirement. As noted above, 

uncontainerized bulk w~ste is routinely placed' directly on the 

ground upon arrival at the facility. In addition, batteries, 

battery casings, slag, and refractory bricks are not in 

containers. The majority of containers are open and in very poor 

condition. Cardboard/fiber containers were sitting in standing 

water. 
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DAYS OF NONCOMPLIANCE: Daily noncompliance occurred July 16 and 

17 and August 17 totalling 3 days. 

Period of Noncompliance Stipulated Penalties 

1st through 3rd day $3,000 

$3,000 

SECTION V.G.l: LIABILITY COVERAGE 

REQUIREMENT: Section V.G.1 of the Consent Decree requires that by 
March 16, 1990, the defendant submit to u.s. EPA a written 
certification of compliance with liability requirements. Section 
VII.E. provides that no stipulated penalties will be payable for 
failure to comply with this requirement if defendant exercises 
best efforts to satisfy this requirement and submits 
certification and specified documentation of best efforts to EPA 
within sixty days and one-hundred and twenty days after entry of 
the Decree and every six months thereafter. 

VIOLATION: In its filings with the court and submissions to U.S. 

EPA, defendant has conceded that, thus far, it has been unable to 

comply with the liability coverage requirements of 40 C.F.R. 

S265.147 and its Ohio counterpart. Thus, the only way to avoid 

stipulated penalties for violation of Section V.G.1 of the 

Consent Decree is: (1) to "exercise best efforts to obtain and 

maintain liability coverage," and (2) to satisfy the other 

requirements of Section VII.E of the Consent Decree. Moreover, 

notwithstanding the defendant's compliance with Section VII.E, 

Section VII.F of the Consent Decree dictates that stipulated 

penalties shall accrue beginning 180 days following entry of the 

Consent Decree, unless the Court has granted relief pursuant to 

Section V.G.2. 

A review of the defendant's submittals reveals that such 

submittals do not meet the minimum requirements of Section VII.E. 
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For example, the defendant's 60-day certification failed to 

include any of the five items listed in Section VII.E, including: 

copies of each application for liability coverage, copies of all 

responses to the applications, and ~ detailed description of 

measures taken by the defendant to meet any preconditions to 

eligibility. Accordingly stipulated penalties are due from March 

17, 1990, through August 17, 1990. 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred from March 16 

to August 17 totalling 154 days. 

Period of Noncompliance 

1st through 30th day 

31st through 60th day 

6lst day through 154th day 

Stipulated Penalties 

$ 30,000 

$ 45,000 

$188,000 

$263,000 

SECTION V.G.3: FINANCIAL ASSURANCE FOR CLOSURE AND POST-CLOSURE 

REQUIREMENT: Section V.G.3 of the Consent Decree requires Master 
Metals to implement and submit to u.s. EPA and Ohio EPA by March 
16, 1990, certification that financial assurance mechanisms for 
the closure of the facility have been established. 

VIOLATION: Through at least August 17, 1990, the defendant did 

not submit any certification of financial assurance mechanisms 

simultaneous with the submittal of any closure or post-closure 

plans a.s required by the Consent Decree. (U.S. EPA and OEPA will 

discuss, under separate cover, the specific deficiencies of 

thefinancial assurance mechanisms received by U.S EPA on 

September 9, 1990.) 

DAYS OF NONCOMPLIANCE: Daily noncompliance occurred March 17 to 

August 17 totalling 154 days. 



Period of Noncompliance 

1st through 30st day 

3ls~ through 60th day 

6lst day through 154th day 

17 

Stipulated Penalties 

$ 3,000 

$15,000 

$94,000 

$112,000 

TOTAL STIPULATED PENALTIES THROUGH AUGUST 17, 1990 = $2,286,500 



CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Douglas Mickey, President 
Master Metals, Inc. 
2850 West Third Street 
Cleveland, Ohio 44113 

Dear Mr. Mickey: 

5HR-12 

Re: Contingency Plan 
Comments 
Master Metals, Inc. 
OHD 097 613 871 

The United States Environmental Protection Agency (U.S. EPA) has 
completed a review of the written contingency plan dated January 
1990 submitted to U.S. EPA by Master Metals. The plan described 
above was required by the January 15, 1990, Consent Decree (Case 
No. C87-1471). 

In accordance with Paragraph V.B.10 of the Consent Decree, the 
plan must satisfy the requirements of 40 Code of Federal 
Regulations {CFR} 265.50 through 265.56 and Ohio Administrative 
Code Rules (OAC} 3745-65-50 through 3745-65-56. U.S. EPA's 
comments on the contingency plan are indicated in the enclosure. 
Pursuant to the Consent Decree, Master Metals must submit a 
revised plan to u.s. EPA within fifteen {15) days of receipt of 
this letter. 

If you have any questions or comments regarding the letter, 
please contact Sheri L. Bianchin of my staff at (312) 886-4446. 

Sincerely yours, 

Kevin M. Pierard, Acting Chief 
RCRA Enforcement Branch 

Enclosure 



cc : Michael Savage , OEPA-CO 
Paul Anderson, OEPA-NEDO 
Mark Bergman, OEPA-NEDO 

bee: Catherine McCord, 5HR-12 
Barbara Rogers, u.s. DOJ 
Arthur Harris, Assistant u. s . Attorney 
Stuart Hersh, ORC 



ENCLOSURE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY'S 
COMMENTS ON CONTINGENCY PLAN 

General Comments 

1. Contingency plan must satisfy each of the requirements of 
40 CFR 265.50 through 265.56. 

2. The exact contingency measures are not clear from the 
report. This must be specified. Specifically, describe 
the measures used and how the measures are carried out. 

3. The plan must describe arrangements made with local police 
departments, hospitals, and State and local response teams 
to coordinate emergency services. 

4. Pages should be numbered for easy reference. 

5. Indicate whether an emergency drill is or will be part of 
the Contingency Plan. The drill should be part of the 
Contingency Plan. 

6. U.S. EPA I.D. Number should be placed into the plan in a 
conspicuous place. 

Specific Comments 

7. Under the Aisle Space Section, the minimum required aisle 
space and the frequency of inspections should be indicated. 

8. Under the Consent Decree, Master Metals must implement its 
contingency plan as proposed until it is approved, and then 
implement the approved plan. Under the Spill Prevention 
Section of the proposed plan, the procedures, while they 
may be effective if properly carried out, some of the 
procedures have not been carried out. 

Examples are as follows: 

0 

0 

Not all spent battery acid is contained in the 
underground storage tank. Puddles of acid were 
observed on the ground on U.S. EPA's July 16- 17, 
1990, inspection. Furthermore, the drain was silted 
with solids and not working effectively. 

The berms are not completed. The bermed concrete pads 
are not adequate since they are located near the 
street and do not contain the acid. The pad is not 
graded such to cause the acid to flow into the drain. 



0 

0 

-2-

Lead battery plates are placed in bins which are in a 
state of disrepair and are not containing the waste. 

Not all lead compound piles are covered. 

9. Under the Spill Response Section, define "spill". Second, 
indicate where the absorbents are located. Third, indicate 
the company's policy regarding timeframes to initiate and 
complete spill response. Last, the plan only mentioned 
response to acid and oil spills at the facility. The plan 
must include response to spills of all types of hazardous 
wastes handled at the facility. 

10. The chart on Chemical Inventory is not correct and should 
be updated. Furthermore, the locations of each hazardous 
waste management unit must be specifically indicated. 

11. Is the list of contingency plan team members updated given 
the recent hiring of new employees? If it has not been, it 
should be. In addition: a) indicate what the training is 
that is referred to; b) when the members were trained; and 
c) how often the refresher courses are provided. 

12. The contingency plan must include a map with a route to the 
hospital detailed. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

SEP 181990 
CERTIFIED MAIL 
RETURN RECEIPI' REWESI'ED 

230 SOUTH DEARBORN ST. 

CHICAGO, ILLINOIS 6~4 

Mr. D:luglas Mickey, President 
Master Metals, Inc. 
2850 W. Third Street 
Clevelarrl, Chio 44113 

Dear Mr. Mickey: 

--, .,,-.:;:.Jn 
L.,_,. -----, '~ ... ..:.2,Q_N V 

Re: Notice of Violation 

REPLY TO THE AlTENT!ON OF: 

'Ihe enclose:i Notice of Violation is issued this date pursuant to Section 
113 (a) (1) of the Clean Air Act (the Act) as amen:led, 42 u.s.c. §7413(a) (1), to 
notify Master Metals, Incorporated, that the Administrator of the United 
states Environmental Protection ~>qency (U.S. EPA) firrls Master Metals, 
Inco:tpOrated, l=ated at 2850 West Third Street, Clevelarrl, Chio, in violation 
of the applicable Chio state Inplementation Plan. 

Section 113 of the Clean Air Act provides u.s. EPA with several enforcement 
options if the violations exten:l beyorrl the 30th day after the date of this 
notification. 'Ihose options include the issuance of an Administrative Order 
or the commencement of civil or =llninal actions. In addition, section 120 of 
the Act provides for assessment arrl collection of noncompliance penalties, arrl 
Section 306, as implemented by Executive Order 11738 arrl 40 C.F.R. 15, 
provides that facilities in noncompliance with the Act nay become ineligible 
for Federal contracts, grants, or loans. 

We are offering you an opportunity for a conference to discuss the violations 
that are the subject of this Notice. 'Ihe conference will afford you an 
opportunity to present infonnation bearing on the finding of violation, the 
r.ature of the violation, any efforts you have taken to achieve corrpliance, arrl 
the steps you propose to take. 
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'lhe U.S. EPA contact in this natter is Mr. Richard El::lrrorrls, Acting Orief 
Ccxtpliance Section II. Please contact Mr. El::lrrorrls at (312) 353-2086 to ' 
request a conference. SUch a request should be nade as s=n as possible, but 
in any event, no later than ten (10) days after receipt of this Notice. 

Sincerely yours, 

z:_/JC/~~ 
David Kee, Director 
Air arrl Radiation Division 

Enclosure 

=: Patricia P. Walling, Orief 
Division of Air Pollution Control 

Ed Fasko, Orief 
Field Services &lreau 
Cleveland Dept. of Air Pollution 
Control 



UNITED STATES ENVlRJNMENI'AL PRCil'ECI'ION .AGENCY 
REGION V 

IN 'IHE MATI'ER OF 

Master Metals, Incorporate::l 
Clevelan:i, Ohio 

Prcx:::ee:lin;j Pursuant to Section 
113 (a) (1} of the Clean Air Act, as 
amended, 42 u.s.c. §7413(a)(1) 

) 
) 
) Notice of Violation 
) 
) EPA-5-90-A-79 
) 
) 
) 

STA'IUIDRY AIJIHORITY 

'lhis Notice of Violation is issued pursuant to Section 113 (a) (1) of the Clean 
Air Act, as arrerxied, 42 U.s.c. §7413 (a) (1). 

FINDINGS OF VIOlATION 

'Ihe 1\dministrator of the Unite::l States EiwirolllrW2Iltal Protection t>qercy (U.S. 
EPA) by authority duly delegated to the un:iersigned, finds: 

1. Ohio Air Pollution Control Rule AP-3-07* regulates the 
=ntrol of emissions of particulate matter an:i is part 
of the applicable illlplementation plan for the State of Ohio, approved 
by U.S. EPA on April 15, 1974, at Fed. Egg. 13541. 'Ihis Rule 
establishes visible emission stan::lards applicable to Master Metals, 
Incorporate::l (!-Ester Metals}, Cleveland, Ohio. 

2. Pursuant to AP-3-07, l-Ester Metals shall not discharge into the 
abrosphere, from any single source of emission, any air =ntarninant 
with visible emissions greater than or equal to 20 percent opacity for 
a :period of =re than 3 minutes in any 1 hour, nor discharge at 
any time, any air =ntarninant with visible emissions greater than 60 
:percent opacity. 

3. Specifically, Master Metals' secorxlaJ:y lead smelting facility is in 
violation of AP-3-07, based upon visible emission observations listed 
below. 'Ihe opacity readin:Js have been reduced to 6-minute average 
cpacities by smnrning the cumulative cbserved cpacities of 24 
=nsecutive individual visible emission observations re=rded at 15 
secon:i intervals and dividin:J by 24. A 3 minute period was 

* 'Ihe State of Ohio has re=dified Rule AP-3-07 as 3745-17-07. 
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exerrpted from the 1 hour period of obsel:vations for average opacities 
greater than or equal to 20 percent but less than 60 percent. 

Secondary Lead Smelting Operation: 

Observation Date 

January 19, 1990 

Observation Period 

1:20 to 1:26 pm 
1:26 to 1:32 pm 

Total obsel:vation time = 12 minutes 

six-Minute Average** 
(Percent Opacity! 

61% 
52% 

Total time exceeding standard from 1:20 to 1:32 pm = 9 minutes*** 

Observation Date 

May 18, 1990 

Observation Period 

2:18 to 2:24 pm 
2:24 to 2:30 pm 
2:30 to 2:36 pm 

Total observation time = 18 minutes 

Six-Minute Average** 
(Percent Opacity) 

21% 
27% 
23% 

Total time excpecling standard from 2:18 to 2:36pm= 15 minutes*** 

Observation Date 

June 13, 1990 

Observation Period 

7:46 to 7:52 pm 
7:54 to 8:00 pm 

Total observation time = 13. 5 minutes 

six-Minute Average** 
(Percent Opacity! 

28% 
40% 

Total time exceeding standard from 7:46 to 8:00 pm = 9 minutes*** 

FI:Jt Furnace Area: 

Observation Date 

January 22, 1990 

Observation Period 

9:08 to 9:14 am 
9:14 to 9:20 am 
9:45 to 9:51 am 

Total obsel:vation time = 20 minutes 

six-Minute Average** 
(Percent Opacity! 

46% 
43% 
47% 

Total time excpecling standard from 9:08 to 9:51 am = 15 minutes*** 

** Readings immediately preceding and following interrupted readings were 
deemed consecutive. 

*** 'Ihree minute exemption has been subtracted. 
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4. Ohio Adm:ini.strative Code (OAC) 3745-35-02 establishes operat:i.rq 
pennit requirements. 'Ihis rule is a part of the applicable 
ill'lplementation plan for the State of Ohio, approve:l. by U.s. EPA on 
June 10, 1982, at 47 Fed. Bsg. 25144. 'Ihis rule applies to Master 
Metals located in Cleveland, Ohio. 

5. Pursuant to OAC 3745-35-02, no person shall operate a stationacy 
source of air =ntaminants without first apply:i.rq for and obtain:i.rq a 
pennit to operate from the appropriate Ohio Environmental llgerc:t. 

6. Se=rrlrry lead smelt:i.rq furnaces P009 and POlO are sources of air 
=ntaminants subject to the requirelrent of OAC 3745-35-02. Master 
Metals has been operat:i.rq and =ntinues to operate its se=ndary 
lead smelt:i.rq furnaces POlO and P009 without pennits to operate, in 
violation of OAC 3745-35-02. 

NOI'ICE OF VIOLATION 

'Ihe Adm:ini.strator of the U.S. EPA, by authority duly delegated to the 
undersigned, notifies the State of Ohio and Master Metals, that the facility 
describe:l. above is in violation of the applicable ill'lplementation plan as set 
forth in the Findings of Violation. 

SEP 18 1990 
Date: 

David Kee, Director 
Air and Radiation Division 



standard bee 1 s: official file copy wjattachment(s) / 
originator's file copy wjattachment(s) 
originating organization reading file wjattachment(s) 

other bee's: branch reading file wjattachment(s) 
Ohio State Team 
Woolums 
Edmonds 
Assadi 

5ARD:ACB:SECITON II:ASSADijar:nw: 7-11-90 
Saved: a:novnnni. fa 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Douglas Mickey, President 
Master Metals, Inc. 
2850 West Third Street 
Cleveland, Ohio 44113 

Dear Mr. Mickey: 

230 SOUTH DEARBORN ST. 
CHICAGO, ILUNOIS 60604 

REPI. Y TO AlTENTION OF: 

5HR-12 

Re: Facility Inspection Plan 
Disapproval 
Master Metals, Inc. 
OHD 097 613 871 

The United States Environmental Protection Agency (U.S. EPA) has 
reviewed Master Metals' January 1990 submittal of the facility 
inspection form. 

The submittal is not a written inspection plan as is required by 
the January 15, 1990, Consent Decree (Case No. C87-1471). u.s . 
EPA, therefore, disapproves the submittal. 

Specifically, while the inspection forms were to be included in 
the facility inspection plan, the Consent Decree also requires a 
comprehensive plan be submitted in accordance with the 
regulations. Enclosed are specific comments. 

Paragraph V.B.8 of the Consent Decree, required Master Metals to 
submit to u.s. EPA a plan, for approval and to implement an 
inspection plan and schedule for the facility. Per the Consent 
Decree, the inspections shall be conducted in accordance with 40 
Code of Federal Regulations (CFR) 265.15(a) and Ohio 
Administrative Code (OAC) Rule 3745-65-15(a). In addition, the 
inspection should be recorded in accordance with 40 CFR 
265.15(b) and (d) and OAC Rule 3745-65-15(b) and (d) and problems 
should be corrected immediately in accordance with 40 CFR 
265.15(c) and OAC 3745-65-15(c). 

Printed on Recyded Paper 



Pursuant to the Consent Decree, Master Metals must submit a 
revised plan to U.S. EPA within fifteen (15) days of receipt of 
this letter. 

If you have any questions or comments regarding the letter, 
please contact Sheri L. Bianchin of my staff at (312) 886-4446. 

Sincerely yours, 

Kevin M. Pierard, Acting Chief 
RCRA Enforcement Branch 

Enclosure 

cc: Mike Savage, OEPA-CO 
Paul Anderson, OEPA-NEDO 
Mark Bergman, OEPA-NEDO 



bee: Catherine McCord, SHR-12 
Barbara Rogers , u.s. DOJ 
Arthur Harris, Assistant u. s. Attorney 
Stuart Hersh , ORC 

5HR-12:SBIANCHIN:fh:ao:6-4446 :8/2/90: SHERI'S DISK:MICKEY . ip 



ENCLOSURE 

SPECIFIC COMMENTS ON FACILITY INSPECTION PLAN 

The submittal by Master Metals failed to comply with 40 CFR 
265.15(b)(l) because it did not include a written schedule for 
inspecting all monitoring equipment, and operating and structural 
equipment that are important in preventing, detecting and 
responding to environmental emergencies or human health hazards. 
The schedule must be kept at the facility and must identify types 
of problems which the facility should be aware and for which the 
facility will look. 

In accordance with 40 CFR 265.15(c), the facility must remedy any 
deterioration or malfunction of equipment or structure which the 
inspection reveals on a schedule which ensures that the problem 
does not lead to an environmental or human health hazard. Where a 
hazard is imminent or has already occurred, remedial action must 
be taken immediately. 



Envisage Environmental Incorporated 
P_Q_ Box 152 A1chfield, Ohio 44286 
Phone (21 6) 526-0990 

Ms. Sherry Bianchin 
USEPA - Region V 
RCRA Enforcement Branch 
5HR-12 
230 s. Dearborn street 
Chicago, Illinois 60604 

June 25, 1990 

Re: Master Metals, Cleveland, Ohio 

Dear Ms. Bianchin: 

Please find enclosed a copy of the OEPA response report 
submitted to Mr. Mark Bergman of OEPA, NEDO, on May 31, and June 
25, 1990. This report was in response to the violations and 
recommendations that were generated as a result of the OEPA site 
inspection of March 26 & 27, 1990. 

If you have any questions or comments, or 
information, please contact either Mr. Mickey 
or myself at 216-526-0990. 

Respectfully, 

ENV~f)GE ENVIRONMENTAL INC. 

0-u'{vwr Y1Jk)l1/ ic-
Thomas J. Molt~ 
Regulatory Compliance Manager 

Encl. OEPA Inspection Response Report 

require additional 
of Master Metals, 

cc. Doug Mickey, Master Metals Inc. (Letter Only) 
Mark Bergman, OEPA, NEDO (Letter Only) 



07/25/90 

~E~ 
""' 

MASTER METALS 
2850 W. Third Street 
Cleveland, Ohio 44113 

CONSENT DECREE COMPLIANCE REQUIREMENTS 
Docket : C87-1471 
OHD 097-613-871 

INSPECTION: 

PARTICIPANTS: 

07/16/90 1:45 - 4:00 
07/17/90 8:30 - 3:30 

Doug Hickey - President 
Tom Helms - Plant Superintendent 
Bob Hiladie- Environmental Coordinator 
Jim Ammons - Lab Technician 
Rudy Zupan - Woodward Clyde 
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A. IDENTIFICATION OF CLOSING AND OPERATING WASTE UNITS 

Al. Ex. B identifies all areas where hazardous waste was T,S,O up to 
lodging. Include location, nature of activity, ID, type of unit. Must give 
notice whether additional information or inaccuracies were found. Exhibits C 
and D area based on B. USEPA may require revisions to C and D, based on 
changes to B. 

FINDINGS: 

-Defendant did not propose any changes to CD exhibits. 

-Partial closure plan and facility closure plan does not coincide with 
exhibits B and C. (GIVE SPECIFIC DIFFERENCES) 

-Current waste activity at site does not coincide with Exhibits C and D. 
Facility is using waste management units not currently included on diagram or 
Part A. These units include multiple container storage areas (501) and waste 
piles (503). 
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A.2 Ex. C is all areas that must close because of LOIS. 

FINDINGS: 

-Additional land disposal units, waste piles (503) identified at facility. 
Exhibit C is does not currently reflect units that must close. 

-Facility representatives said that all bulk waste received at the facility 
is dumped on ground and later moved into storage unit #4. For example press 
cake is delivered in bulk and dumped on ground. Facility uses 10,000 pounds 
per day. loads were dumped both days of the inspection. 
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A.3 Ex. D is corrected Part A that is to include operating units. 

FINDINGS: 

-Part A does not include the ''operating'' waste management units currently at 
facility. 

-Facility submitted Part B application on April 9, 1990. Debby Berg of Ohio 
EPA said that facility's Part B application is not on the list of facility's 
that is to be reviewed by 1992. No liability insurance for operating units 
will not be pressed by permit review process until initial review of 
application is completed. 

-Not all current operating units are included in Part B application, 
including some container storage areas and waste piles. 
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B. GENERAL FACILITY STANDARDS 

B.l By D2/15/90 (30), develop and implement inventory system that tracks all 
HW, and other material for reclamation, that is received, generated, or 
stored from time of receipt to ultimate disposition. Tracking includes 
container labelling and tracking. Put all information in operating record. 

FINDINGS: 

-Tracking system documentation submitted 02/20/90 monthly report; Should have 
submitted by 2/15. Documentation included copy of the log entry forms. 

-The procedures outlined in the "Daily Tracking Procedure'' is not being 
followed. Not every shipment has a manifest. A few manifests had waste 
codes other than K069 and DOOS (other metals). Material handling procedures 
outlined in the submittal are not being followed. Containers are stored 
outside of container storage area and bulk loads are dumped upon ground upon 
arrival at facility. 

-Inspection revealed that inventory tracking system is inadequate to track 
shipments of waste into facility (and generated at facility) and storage of 
hazardous waste at facility until placement of waste into rotary kilns. 

-Operating records do not indicate true quantity of waste brought into 
facility. 

-There are weight discrepancies between inventory sheets and manifest waste 
weights. 

-The waste tracking system in operating record did not include china clay 
waste piles until 04/02/90. Records do not include new china clay pile 
created near the kilns. 
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B.2 By 02/15/90 (30 days), to extent not provided in A.l, submit an 
inventory of all HW and non-HW that is currently at facility or has T,S,D in 
closing HWM units. Include nature, volume, type of activity, type of unit, 
and diagram showing location. 

FINDINGS: 

-Information was provided in first monthly report dated 2/17. A separate 
submittal was not provided by the required 2/15/90 date. 

- A diagram was provided. No volumes, nature, types were specified. 
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B.3 By 01/15/90, shall not accept any off-site HW or manage any HW except 
that specified in Part A (Ex. 0) and addressed in facility's waste analysis 
plan. 

FINDINGS: 

-Manifests indicate that waste with waste codes in addition to D008 and K069 
(those listed on Part A) were accepted at facility since effective date of 
CD. These were primarily waste with other EP tox metals. NiCd batteries 
were also accepted. The batteries can not be processed at MM. Batteries are 
not being stored within a designated container storage area. 
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B.4 By 02/15/90 (30), submit to OEPA and USEPA annual reports for 1986, 
1987, and 1988, and years after. 

FINDINGS: 

-Reports were submitted in 2/20 monthly report; beyond deadline. Annual 
reports were submitted to OEPA with the monthly report. Nothing submitted 
under separate cover to OEPA or USEPA. 

-Mr. Mickey said that he submitted 1989 annual report on time. 

-***USEPA should verify submission of 1989 annual report to OEPA. 
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B.5 Acceptance of only manifested HW. 

FINDINGS: 

-MM has accepted hazardous waste without manifests. Evidence in documents 
reviewed as part of operating record. 

-Acme Steel waste is never manifested. 

-Material Receiving Report #18991, no manifest (06/13/90). 

-Other shipments of unmanifested shipments. Mr. Mickey said that no 
unmanifested shipment reports were ever submitted. 

-Tom Helms commented that he did not known how to make generators manifest 
their waste. 
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B.6 By 01/15/90 no acceptance of HW and non-HW reclamation material or 
cracking of batteries until full compliance with E.3, (remove all waste from 
piles by 2/15 except china clay), E.4 (do not accept additional china clay, 
reclaim china clay at optimum rate), F.l (store all waste in containers in 
good condition), F.3 (remove containers of all ignitable and corrosive waste) 
and written certification to USEPA. 

FINDINGS: 

-MM has accepted NiCd batteries, accepted Pb-waste, batteries, and have 
cracked batteries without complying with E.3 and F.1. Waste piles other 
than china clay are still at facility. New waste piles have been created. 
All waste is not stored in containers and is not stored in containers in good 
condition. 

-Facility is not on schedule to consume all china clay by July 31, 1990. 

-Facility certified in Z/17/90 monthly report that they are in compliance 
with above provision. 

By 02/15/90, submit a plan for approval to USEPA that describes proposed 
location and method for cracking, safeguards, and methods for collection, 
storage, and neutralization of acid. Submit revision within 15 days of 
notice of any deficiencies. Upon approval, implement approved plan. 

FINDINGS: 

-In OZ/17/90 monthly report, MM provided diagrams (appendix D) for battery 
decasing area. No plan was submitted. Documents do not demonstrate 
compliance with this requirement. Observations during inspection indicate 
that operating practices do not comply with the above requirements. 

-**USEPA needs to comment formally on plan. 

-MM has subcontractors at the facility that do cracking. 

After July 31, 1990, do not accept any HW or other reclamation non-HW for 
reclamation or storage, or crack batteries unless in compliance with E.5 
(remove all china clay). 

FINDINGS: 

-Deadline has not passed yet 
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B.7 By 01/15/90 maintain and operate facility to m1n1m1ze the possibility of 
fire, explosion, or unplanned releases of HW or HW constituents to air, soil, 
SW, which could threaten human health or the environment. 

FINDINGS: 

-Facility is not being operated to minimize the release of HW into air, soil, 
and surface water. Storm drains covered with lead dust. Lead dust covering 
ground and equipment. No efforts observed to clean up spilled waste. Drums 
leaking. Appeared to be acid on ground. 

-Concrete is cracked in drum storage area. 
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B.8 By 01/15/90, conduct regular inspections, to discover deterioration of 
equipment, releases, malfunctions in monitoring, safety, or emergency 
equipment, and any other condition or event which may cause or lead to the 
release 

FINDINGS: 

-There were inspection records at site in operating log, but no indication 
that any remedial action is taken when problem exists. Records indicate that 
there is no problem with containers, eventhough majority were in terrible 
condition at the time of the inspection. Records do not reflect conditions 
at facility. 

By 02/15/90 (30) submit to U.S. EPA for review and approval, and implement, 
an inspection plan and schedule. Modify within 15 days after receipt of 
comments. Record observations from inspections and immediately upon 
detection, correct any problems or potential problems. 

FINDINGS: 

-Inspection forms were submitted in 02/17/90 monthly report (appendix G). An 
''inspection plan'' was not submitted. 

-***USEPA did not comment on forms. 
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B.9 By 02/15/90 (30) submit to U.S. EPA certification that facility contains 
all equipment required under 40 CFR 265.32, an inventory of the equipment, 
and a diagram of the facility that shows the location of each piece of 
equipment. 

FINDINGS: 

-Information submitted as part of 02/17 monthly report. 
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B.lO By 02/15/90 (30) submit for approval a contingency plan. Also submit to 
authorities. Modify with 15 days of comments. Prior to approval, must still 
comply with all contingency plan requirements. 

FINDINGS: 

-A contingency plan was submitted with 02/17/90 monthly report (appendix E). 

-***USEPA has not provided comments to MM on contingency plan. The plan does 
not include an accurate list of contingency team members. It does not show 
the location of all hazardous waste at the facility. 

-The facility is not complying with all requirements of the contingency plan, 
including aisle space, notification of releases. 
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B.l1 By 01/15/90, comply with training requirements and maintain at the 
facility a written description of personnel training records and documents. 

FINDINGS: 

-The facility did not provide annual training. Three-quarter of the 
employees were due to receive annual training in June 1990 (6/27). Many new 
untrained personnel are working under the direction of those who did not 
receive refresher training. New employees are required to be trained within 
six months of their employment. 

-The facility did have training records at the facility. Records copied 
during inspection. 

-Envisage provided some training in the past. Insurance application says 
that other firm is providing training. 

-It is not clear whether contract workers who are involved with battery 
cracking are being trained. It does not appear so. 
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B.l2 By 02/15/90, provide facility security, including maintenance of fence. 

FINDINGS: 

-MM has not completed repair of perimeter fence. Mr. Mickey said that they 
have not gotten completion of the work. 

-MM certified compliance in 02/17/90 monthly report. 

-MM has security guard until 6 PM. A mobile patrol stops by in the evenings. 
On the weekend there is a security guard from 8 PM to 8 AM. 
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B.l3 By 03/15/90 (60) maintain operating record, including information 
required by CD. Provide upon request. 

FINDINGS: 

-***USEPA never requested copy of operating record. 

-Portions of operating record reviewed during inspection indicate that 
records regarding waste movement are not accurate and complete. 

- MM certified compliance in 3/17/90 monthly report. 
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B.l4 Retain a consultant or employee qualified to oversee the 
implementation of the requirements of this Consent Decree. 

FINDINGS: 

Monthly report and Mr. Mickey indicated that Woodward-Clyde and Envisage are 
being retained as consultants. 
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B.15 Prior to placing any battery casings or other hazardous waste or 
hazardous waste constituents in the rotary kilns, submit to USEPA 
certification and documentation that this practice does not violate any 
permit requirement for the facility under the Clean Air Act, 42 U.S.C.7401 
et seq., and regulations promulgated thereunder, equivalent state law 
requirements, or 40 CFR Part 266, Subpart D or any other Federal or State 
law, regulation, or permit. 

FINDINGS: 

-MM certified in 02/17/90 monthly report that placing casings and other waste 
does not violate CAA. 

-Cleveland Air Agency shut down one kiln during inspection because of SOz and 
particulate violations. 

-One stack test performed in September 1989, with okay results. Mr. Mickey 
does not think that facility can achieve these results during normal 
operations. Facility was adding extra lime, but this causes slag to beEP 
toxic. Mr. Mickey is going to appeal air requirements. 
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C. CLOSURE 

C.l By 03/15/90 (60), submit to OEPA and USEPA a closure plans for closing 
units identified in A.2 and Ex. C. Revise within 30 days notice of 
deficiencies. 

FINDINGS: 

-MM submitted partial closure plan as attachment to 3/17/90 monthly report. 
They did not submit the closure under separate cover to OEPA. OEPA has not 
public noticed or reviewed closure plan because they did not known that it 
was attached to monthly report. 

-USEPA spoke with OEPA to straighten out matter regarding closure plan 
review. 

-The partial closure plan does not include all necessary waste units. Needs 
to be revised to include dross, battery casings, additional container storage 
areas, etc ... 

-***USEPA to review CD exhibits and compare to units in partial closure plan. 
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C.Z By 05/15/90 (120), maintain full facility closure plan, and, if 
necessary, post-closure plan, which provides for closure of all hazardous 
waste management units which have not been closed or are not included in the 
closure plan submitted under Section V.C.l. above. 

FINDINGS: 

-MM submitted closure plan under separate cover to OEPA. Plan did get kicked 
into review process by enforcement personnel who looked over monthly report. 
Closure plan rec'd by OEPA 05/21/90, public notice 6/11 to 7/17. This 
closure plan should not have been public noticed. OEPA informed on 7/16 by 
USEPA. 
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C.J Within 60 days after completion of closure of any hazardous waste 
management unit at the facility, submit to U.S. EPA and OEPA certifications 
of closure for such waste pile or other unit, from the facility owner or 
operator and an independent engineer. 

FINDINGS: 

-closure not complete yet. Requirement has not gone into effect. 
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0. WASTE CHARACTERIZATION 

0.1 Complete waste determinations of all solid waste generated (other than 
waste analyzed in paragraphs 0.4-6 below) including sludge from drains, 
piping, catch basins, and sumps. Maintain results in operating record. 
Submit results to U.S. EPA within 30 days after conducting waste 
determinations. 

FINDINGS: 

-MM has not made waste determinations on all waste streams. Through use of 
knowledge, above waste streams and waste left on and around old blast 
furnace, MM says material is HW- flue dust that is EP toxic for Pb. 

-Results were not submitted to USEPA. 
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0.2 By 03/15/90 (60), develop and submit to USEPA a plan for analysis of all 
HW except lead acid batteries, that is generated, received, or stored at 
facility. Implement plan for all waste generated or received after entry. 
Modify WAP within 15 days of comments. 

By 03/15/90 (60), of USEPA approval or modification of WAP, submit all 
information developed under WAP for waste currently at facility. 

FINDINGS: 

-MM submitted waste analysis plan (WAP) with 02/17 monthly report. 

-***USEPA needs to review and comment/approve WAP. 

CM DO QUICK REVIEW OF WAP SUBMITTED*********************** 
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0.3 By 01/15/90, store all slag generated and all refractory brick removed 
from furnaces in containers in accordance with container requirements. 
Manage as HW until analysis conducted in 0.4 an D.5 established material is 
not HW. 

FINDINGS: 

- OZ/17/90 monthly report stated that all slag and refractory were being 
stored in containers that met container storage requirements of Subpart I. 
The report indicated that the analysis had not been completed. 
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0.4 Each time refractory brick removed from furnace, test waste for EP-tox 
and submit results to USEPA within 20 days of receipt of results, within 75 
days of sampling. Maintain results in operating record. 

FINDINGS: 

-Mr. Mickey said that the refractory brick is removed from the furnace 
approximately every five months, but that bricks occasionally fall out of the 
kiln. The bricks were removed in December 1989 and May 1990. 

-No samples results were submitted. Mr. Mickey presented a copy of a 
02/13/90 analysis of bricks that were sampled on 01/22/90 that should the 
bricks to beEP toxic for Pb (230 ppm; 5 is standard) and Cd (1 ppm; 1 is 
standard). Results were a part of an Envisage report. 

-Mr. Mickey said that the refractory brick is EP toxic. Some bricks were 
observed to be in waste storage unit just south of office building. Some 
waste was on the ground in front of this storage unit at the beginning of the 
inspection and was being moved forward into the storage unit. This area is 
just south of the new china clay waste pile. 

-Mr. Mickey said that bricks from May 1990 brick removal are still at the 
facility. 

-Mr. Mickey said that the refractory is being stored with the slag. 
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0.5 Test slag at a minimum of once per month, or every time different waste 
stream placed in kiln. Submit results within 20 days after test results, 75 
days from sampling. Maintain results in operating record. 

FINDINGS: 

-Slag test results were submitted with some monthly reports. 

02/17 report 
03/17 

sampled 12/28/89 
01/22/90 

analysis 01/16/90 OK 
02/13/90 

in a March 15, 1990 letter 
04/02/90 

from Envisage to MM 
04/17 

05/17 
in an April 11, 1990 letter from Envisage 

??? 
in a May 11, 1990 letter from Envisage to MM 

06/17 included, but need to review 

07/17 ??? 

to MM 

included in a July 3 letter from Envisage to MM 

-Mr. Mickey said that slag tested to beEP toxic last fall. He said that the 
amount of lime influences whether the slag becomes EP toxic. The kilns have 
S02 problems and adding extra lime helps that problem, but causes slag to 
become EP toxic. 

-Testing needs to continue. Mr. Mickey is not demonstrating that the sample 
is representative of all slag generated. 
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0.6 By 03/01/90 (45), test a representative sample of each type of battery 
casing for EP-tox and corrosivity. Submit results to USEPA and put results 
in operating record. 

FINDINGS: 

-MM only tested metal battery casings and said that they are not EP toxic. 
Analysis results for EP tox was submitted in 03/17 monthly report. He did 
not make a separate submittal by 03/01. 

-MM did not test a representative sample of each type of casing. Mr. Mickey 
said that he has been putting all types of casings into kiln, with the 
exception of the steel ones. Battery casings are still in waste piles in the 
southwest corner of the facility, near the china clay piles. 

-MM did not submit pH analysis. 
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E. WASTE PILES 
E.1 By 01/15/90 No addition, placement, T,S,or 0 in waste pile of any HW or 
SW, except as provided below and only for waste in piles on 01/15/90. 

FINDINGS: 

-MM has created new waste piles since the effective date of CO. They have 
failed to move dross piles, use metal storage units as waste piles, placement 
of bulk hazardous waste on ground that is brought to facility, battery 
casings are still in waste piles, and movement of china clay pile to new pile 
near kilns. 

-A load of EP toxic press cake was dumped in southeast corner of facility 
during the first day of inspection. I informed Tom Helms that hazardous 
waste should not be placed on ground and that the CO requires the material go 
into containers. He told me that they always dump bulk loads received at the 
facility into waste piles within this general area. This particular load had 
covered piles of pallets that were on the ground in this area. Workers were 
using shovels to try to clean waste from around pallets. During the second 
day of the inspection, another load was observed to have been dumped on the 
ground. Tom said that this material was also press cake, approximately 
30,000 pounds and was dumped around 11:00 AM. 
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E.2 By 01/15/90, manage waste piles to prevent and control wind dispersal, 
leachate creation, and run-on and run-off of leachate. 

FINDINGS: 

-Standing water around north side of dross and china clay piles in southwest 
corner of facility. 

-Piles are not completely covered. Plastic cover is not in good condition 
over dross pile. Covers are not over entire piles. 

-Standing water is being contaminated by waste piles and waste on ground. 

-Leachate and run-off is going off the facility property through storm drains 
and direct run-off. 
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E.3 By 02/15/90 {30), remove all waste piles (HW and non-HW) other than china 
clay wastes described in E.4 and E.5 {Ex. C). Move material into containers 
in accordance with Subpart I and Part A application; use them in the 
reclamation; or remove them from the facility. Except as provided in E.4 and 
E.5, no other waste in any waste pile or in any other land disposal unit. 

FINDINGS: 

-Violation of this provision. See E.l, above. 
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E.4 By 01/15/90, shall not add, place, accept, or dispose of any china clay 
waste, and shall not treat or store any china clay waste not present on 
01/15/90. 

FINDINGS: 

-MM has moved material out of china clay piles in the southwest corner to a 
new waste pile in a location closer to kilns. 

By 01/15/90 shall reclaim china clay waste at the optimum rate, as defined by 
1988 Hazen report, in kiln, in accordance with all applicable regulations. 

FINDINGS: 

-***USEPA Check rate in Hazen report, at prescribed rate? 



33 

E.5 No later than July 31, 1990, remove all china clay wastes from waste 
piles, by transfer into containers {with Subpart I and in Part A- Ex. 0), 
use in reclamation, or dispose off-site. 

FINDINGS: 

-MM will not make 7/31/90 deadline for consumption of piles into kilns. 

-Facility did not keep operating records for china clay until 04/02/90. 

04/02/90 estimated 1,170,000 lbs remaining 
05/09/90 800,000 
05/29/90 700,000 
06/30/90 600,000 

using approximately 100,000 pounds per month 

-02/17/90 monthly report indicated that 750 tons remained. 

-One other monthly report said that the schedule for consumption of material 
or movement to containers was on schedule. 

-Mr. Mickey said that the facility will not consume china clay piles before 
deadline. They will move waste into empty storage unit, but the unit is not 
in the location designated in CD exhibits. Dross waste piles remain in this 
area. 
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F. CONTAINERS 

F.1 By 02/15/90, all HW (except china clay) and non-HW, shall be stored in 
containers. 

By 07/31/90, all china clay waste into containers. 

All containers in accordance with Subpart I. Ex. E is a container. 

HW and non-HW in containers should be in containers that are in good 
condition or over-packed. No leaks, holes, bulges, deterioration, or appears 
unsound. Containers with liquids should be on pallets. All containers 
closed, except when transferring waste. Label all containers. 

FINDINGS: 

-The requirement for china clay is not triggered until 07/31 

-Inadequate aisle space. 

-MM has cut away bottoms from storage units # 1 and #7 and doors ripped off 
most units. MM is using these units as waste piles not containers. 
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F.Z Shall not accept any HW or non-HW that exhibits characteristic at 
facility unless it arrives in containers which are in good condition, or is 
placed into containers in good condition immediately upon arrival at 
facility. 

FINDINGS: 

-Significant violation of this requirement. Batteries are not in 
containers; Casings are not in containers. Majority of containers are open 
and in very poor condition. Fiber containers are sitting in water. 
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F.3 By 01/30/90 (15) all containers of ignitable and corrosive HW (0001 and 
0002) removed from facility in accordance with all applicable requirements. 
Copies of all manifests submit to USEPA. 

FINDINGS: 

- 02/17 monthly reports certifies compliance with this requirement (6), but 
no manifests were submitted. 

- Corrosive waste is currently being accepted inside batteries. 
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G. CLOSURE 

G.l By 03/15/90 (60) submit to USEPA written certification of compliance with 
liability requirements or demonstration of best efforts in accordance with 
Section VII.E (page 25). 

FINDINGS: 

-In 03/17/90 monthly report, MM submitted one page letter, dated March 13, 
from insurance agent that they have submitted the completed applications to 
two companies (Planet and National Union). Requirements for demonstration of 
Section VII.E were not fulfilled. 

-Mr. Mickey said that he first contacted an insurance agent in January or 
February 1990. He was told by insurance agent to have a risk assessment 
performed. MM paid Environmental Strategies, Inc to perform assessment. 



38 

MM must demonstrate best efforts by 07/15/90 (120 days after 60), and for 
every 180 days there after. 

FINDINGS: 

-In MM 07/17/90 monthly report, an application signed by Mickey on 01/31/90. 
Another copy of March 13 insurance agent letter saying that applications were 
forwarded to two carriers. 

-MM also submitted a 02/27/90 letter from underwriter to insurance agent 
saying that an engineering survey is required prior to evaluation of 
application. A second letter dated 03/06/90 (from American International) to 
agent said that a risk assessment is required, along with financial audits 
for last three years. 

-??Did MM submit financial information to American International?? 

-MM entered into contract with Environmental Strategies on April 18, 1990 for 
completion of risk assessment/ engineering survey. We do not have this 
report, but the project was fully invoiced by 06/05/90. (CONFIDENTIAL: MM 
asked Environmental Strategies to reconsider the risk rating that they gave 
MM in the report). 

-Mr. Mickey said that Environmental Strategies report recommends soil and 
groundwater testing prior to consideration for policy. Mr. Mickey said that 
he has not gotten around to finalizing arrangement for this work. He 
indicated that probably Woodward-Clyde would perform work. He asked if 
sampling could be applied towards closure and I responded that it may be 
possible depending on the sampling, but that Ohio EPA would decide that under 
approval of closure plan. 

-Carolyn Rierson (sp?) of Ohio EPA (she review financial information) said 
(7/16) that there are several companies providing liability coverage, 
including Planet and National Union (also known as Fire Insurance Co) of 
Philadelphia. 

-A friend at Environmental Strategies confirmed that Environmental Impairment 
Liability Insurance policies are being written. He thinks that three 
companies are currently providing coverage: American International Group 
(AIG), also known as American House; EPIC; and a? third company. He said 
that his company is one of approximately five firms that do assessments for 
these insurance carriers. 
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G.2 If fails to obtain liability coverage for all operating units by 07/15/90 
(120) shall: immediately cease operating units (including adding waste to), 
removal HW from units within 60 days (by 09/15/90 240 days from entry), and 
commence closure plan approved in C.2; Unless by 07/15/90, Defendant 
petitions court for relief. 

FINDINGS: 

-MM filed motion on July 9, 1990, for 180 additional days. 
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G.3 Simultaneous with any closure or post-closure plan pursuant to C.l, by 
07/15/90 (120) (pursuant to C.2), shall implement and submit to USEPA and 
OEPA certification that assurance mechanisms for C and P-C has been 
established. Separate financial assurance mechanisms may be established for 
closing units (A.2) and operating units (A.3). Closing units assurance may 
be an escrow account. Each certification shall include detailed assurance 
mechanism. Make best efforts to fully fund financial assurance mechanism as 
expeditiously as practicable. USEPA shall approve or disapprove. Correct 
deficiencies within 15 days. 

FINDINGS: 

-Nothing on assurance submitted. 

-Mr. Mickey said that he has not done anything about the assurance 
requirements for either the partial or facility closure plans. ''I never gave 
it any thought''. 

-OEPA reviewed old assurance info and determined that it was inadequate. 
OEPA 06/29/90 Letter to Muno, no financial assurance established. Review did 
not include new closure plans submitted in 1990. NOVs sent from OEPA on 
08/30/88 and 08/29/89. 

-Closure cost estimates in closure plans are inadequate because the plans do 
not address all hazardous waste management units. Closure cost estimates are 
currently $67,000 for partial and $93,000 for entire facility. 
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VI. CIVIL PENALTY 

Defendant shall pay a civil penalty of $20,000. Three payments 

$6,900 one month DUE 02/15/90 PAID 
6,900 seven months 08/15/90 
6,900 thirteen months 02/15/91 
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IX. ACCESS TO FACILITY AND SAMPLES 

Provide USEPA 10 days notice prior to any sampling related to closure. 

Except as provided otherwise, provide USEPA copy of analysis within 15 days 
of receipt. 

FINDINGS: 

No notice provided; closure activities have not been initiated. 
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X. REPORTING 

A. Beginning the 15th day of the month following entry, and every 30 days 
submit report of CD activities during previous thirty 30 days. Mail by 15th. 

01/17/90 to 01/31/90 Rec'd 02/20/90 

02/17/90 - 03/17/90 03/ /90 *wrong 2/1-2/28 
03/17/90 - 04/17/90 dated 4/17 04/ !90 * 
04/17/90 - 05/17/90 05/17 05/21/90 * 
05/17/90 - 06/17/90 06/21 06/ /90 
06/17/90 - 07!17/90 066!17 /90 hand delivered 

-Late submissions and wrong time periods were discussed with Mr. Mickey 
during inspection. 

B. Within 30 days after completion of requirement, other than requirement to 
submit a document, MM shall notify in writing of compliance or non
compliance. 

No submissions other than monthly reports 
Sign all submittal with certification. 
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COMPLIANCE WITH ALL APPLICABLE REQUIREMENTS: 

-MM has failed to implement contingency plan to respond to releases. 

-LOR??? CAMe to follow up 



ORDER TRACKING BY FACILITY DATE OF THIS RUN: 06127190 PAGE: 1 

FACILITY: KASTER METALS DOCKET NUMBER: C87-1471 STATUTORY AUTHORITY : 3008(A) 
LOCATION: CLEVELAND, OHIO lD NO.: OHD EFFECTIVE DATE: 01115 /90 
RES. CONTACT PERSON: BIANCHIN SECTION: OH/MN ESTIMATED COMPLETION DATE: I I 
ORC ATTORNEY: HERSCH SNC: T LDF: T JUDICIAL CASE: T 
STATE CONTACT PERSON: RTC : F ADMINISTRATIVE CASE: F 

DUE COMPLIANCE CONFIRM AMENDED RTC 
REQUIREMENTS OF THIS ORDER DATE DRTE DATE DATE Dl\TE 
-------------------------------------------------------------------------------------------------------------------------------

1 . IMPLEMENT INVENTORY, CONTAINER LABELLING AND W~STE TRACKING SYSTEM (2..e_ d2D 02/15190 02115190 I I I I I I 
COMMENTS: (U.B.1) (f}fJI(u-r/f tN IN OPfd2A.'Jl fl' L 

2 . SUBMIT INVENTORY OF 1) HAZ Ml\STE AND 2) l\LL NON-HAZ liST RECIJIMATION lffiTERIA 02/15190 02/15190 I I I I I I 
COMMENTS: (V.B.2) 

3 . ONLY 1\CCCEPT PART A HASTE 01115/90 01115190 I I I I I I 
COMHEh~S: (U.B.3) 

4 . SUBMIT 1986-1988 ANNUAL REPORTS 02/15/90 02115190 I I I I I I 
COMMENTS: (V.8 .4) 

J . ONLY ACCEPT OR SHIP PROPERLY lffiNIFESTED WASTE 01115190 01115190 I I I I I I 
COMMENTS: (V.B.S) 

6 . NOT ACCEPT OFF-SITE HAZ Ml\STE UNTIL COMPLY WITH U.E. 3-4, F1 & 2 01115190 01115190 I I I I I I 
COMMENTS: 

7 . NOT CRACK BATI'ERIES 01115190 01115190 I I I I I I 
COMMENTS: (V.B.6(II)) UNTIL COMPLY WITH VE 3-4, F1 & 2 

8 . SUBMIT PROPOSED CRACKING PLAN 02115190 02115190 I I I I I I 
COMMENTS: (U.B.6 ) 

9 . MINIMIZE POSSIBILITY OF FIRE, ERPLOSIOII OR UNPL!\NNED RELEASE OF HAZ lll\STE 01115190 01115190 I I I I I I 
COMMENTS: (U.B.7) 

10 . SUBMIT PLAN TO CONDUCT REGULAR INSPECTIONS TO DISOJI!ER HAZ HASTE PROBLEMS 02115190 02115190 I I I I I I 
COMMENTS: (U.B.8) 

11 . SUBMIT CERTIFICATION THAT FACILITY HilS OBTAINED liLL REQUIRED EQUIPMENT 02115190 02115190 I I I I I I 
COMMENTS: (V.B.9) 

12 . SUBMIT a:JNTINGENCY PLAN 02/15190 02/15190 I I I I I I 
COMMENTS: (U.B.10} 

1? COMPLY MITH TRAINING REQUIREMENTS; MAINTAIN PERSONNEL TRAINING RECORDS 01115190 01/15190 I I I I I I 
JOMMENTS : (U.B.11) 

14 . PROVIDE FACILITY SECURITY 02115190 02/15/90 I I I I I I 
COMMENTS: (U.B.12) INCLUDES A FENCE IN GOOD REPAIR. 



ORDER TRACKING BY FACILITY DATE OF THIS RUN: 06127190 PAGE: 2 

(continued) 
DUE COMPLIANCE CONFIRM AMENDED RTC 

REQUIREMENTS OF THIS ORDER DATE DATE DATE DATE DATE 
-------------------------------------------------------------------------------------------------------------------------------

15 . Mn!NTAIN AND MAKE AVAILABLE UPON REQUEST WRITTEN OPERATING RECORD 03117190 03/17/90 I I I I I I 
COMMENTS: (V.B.13) 

cr~ 
16 . RETAIN CONSULTANT TO OVERSEE CONSENT DECREE 01115190 Ot/15190 I I I I I I 

COMMENTS: (V.B.14) ~~ 

' "'"' .. 17 • PRIOR TO PLACING HAZ HASTE IN KILNS, SUBMIT CERTIF. OF COMPLIANCE HI AIR REGS 01115190 02111190 
---~ ...... I I I I I I 

COMKCJWTS: (V.B.15) UNDER INVESTIGATION 

18 . SUBMIT CLOSURE PLAN FOR CLOSING HAZ WASTE UNITS (1.D IN A.2 & EXHIBIT C) 03117190 03117190 I I I I I I 
COMMENTS: (V.C.1) 

19 . Mn!NTAIN FULL FACILITY CLOSURE PLAN 05115190 05117190 I I I I I 
, 
I 

COMMENTS: (V.C.2) 120 DAYS AFTER REQ.18 

20 , SUBMIT CERTIFICATION OF CLOSURE 12131191 I I I I I I I I 
COMMENTS: (V.C.3) WITHIN 60 DAYS OF CLOSURE 

Z1 • COMPLETE HASTE DETERMINATIONS FOR ALL SOLID HASTES ON-SITE 07131190 I I I I I I I I 
COMMENTS: (V.D.1)MAINTAIN DNSITE,SUBMIT EPA HIIN 30 DAYS 

22 . SUBMIT PLAN FOR ANALYSIS OF ALL HAZ WASTE ERCEPT LEAD ACID BATTERIES 03117190 03/17190 I I I I I I 
COMMENTS: V.D.2) PLAN TO BE APPROVED BY U.S. EPA 

23 • STORE ALL SLAG AND REFRACTORY BRICK IN CONTAINERS 01115190 02115190 I I I I I I 
COMMENTS: (U.D.3) 

24 • AFTER REMOVAL OF RE!}IA£l'O.RY_muCK, PRIOR TO DISPOS., ~OaR METALS EP TOK!C 01115190 02115190 I I I I I I 
COMMENTS: (V.D.4)SUBMIT RESULTS WITHIN 20 DAYS 

25 • ~ StJlG GENERATED FOR METALS EP TOKIC 
ENTS~ (V.D~5) SUBMIT RESULTS W/IN 20 DAYS OF TEST RESULT 

01/15190 02/15190 I I I I I I 

26 .~REPRESENTATIVE SAMPLE OF BATTERY CASING FOR METALS EP TOXIC CORROSIVE 03102190 03102190 I I I I I I 
CO NTS: (V.0.6) 45 DAYS AFTER REQ. 25 

27 . 00 HOT ADD TO HASTE PILES, ERCEPT STIPULATED 01115190 02115190 I I I I I I 
COMMENTS: (V.E.1) 

I 
~ 

28 . MnNAGE WASTE PILES TO PREVENT KIND DISPERSIIL, LEACHATE CREATION, & RUNONIOFF 01/15190 02115190 I I I I I I ' ~ 
COMMENTS: (U.E.2) STATE NOV 4111/90 

f 29 . REIIOIJE ALL HllZ. WASTE OTHER '!'HAN CHINA CLAY KASTE FROM KASTE PILES 02115190 02115190 I I I I I I 
COMMENTS: (V.E.3) ' f 

io 
30 . .....c.'LAIM CHINA CLAY KASTE AT OPTINDM RATE (HAZEN RESEARCH) 01115/90 02115190 I I I I I I 

COMMENTS: (U.E.4) 



ORDER TRACKING BY FACILITY DATE OF THIS RUN: 06127190 PAGE: 3 

(continued) 
DUE COMPL I 1\NCE aJNFIRM AMENDED RTC 

REQUIREMENTS OF THIS ORDER DATE DATE DATE DATE DATE 
-------------------------------------------------------------------------------------------------------------------------------

31 . NOT ACCEPT/DISPOSE CHINA CLAY WASTE AT FACILITY 06115190 02!15190 I I I I I I 
COMMENTS: (V.E .4) 

32 . NOT TREAT/DISPOSE CHINA CLAY WASTE NOT AT FACILITY 01115/90 02/15190 I I I I I I 
COMMENTS: (V.E.4 ) 

33 . REMOVE CHINA CLAY HASTE FROM HASTE PILES {J).) 7"1 L Ar>Lfrtn 07/31190 O:t3 ~~iii& I I I I I I 
COMMENTS: (V .E.S) A (_ Ll'::> (Lf) I ~ (D ~ s--rvoy-

34 . ALL HAZARDOUS HASTE EXCEPT CHINA SHALL BE STORED IN CONTAINERS AND STRGED 02115190 02115190 I I I I I I 
COMMENTS: CONTAINERS MUST BE IN GOOD CONDITION 

35 . SHALLONLY ACCEPT HAZ WASTE IN CONTAINERS NHICH ARE IN GOOD CONDITION 01115190 02115190 I I I I I I 
COMMENTS: (V.F.2) 

36 . ALL CONT. OF IGNITABLE & CORROSIVE HASTE SHALL BE REMOVED FROM FACILITY 02/01/90 02115190 I 
I I I I I I 

COMMENTS: (U.F.3) HfiSTE CODES D001 AND 0002 

37 . SUBMIT CERTI~~~TION OF LIABILITY AND INSURANCE COVERAGE 03117190 I I I I I I I I I 

COMMENTS: (V . ) APPLICATION FOR INSURANCE MADE -' 

38 . OF $20,000 PENALTY, PAY $6,900 02115190 02115190 I I I I I I 
COMMENTS: (VI.) 

39 . OF $20,000 PENALTY OF $6,900 08115190 I I I I I I I I 
COMMENTS: (VI.) 

40 . OF $20,000 PENALTY, PAY $6900 02115191 I I I I I I I I 
COMMENTS: (VI.) A.w 
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CERTIFIED MAIL 

Mr. Douglas Mickey 
Master Metals 
2850 West Third Street 
Cleveland, Ohio 44113 

Dear Sir: 

MASTER METALS 
CUYAHOGA COUNTY 
OHD 097-613-871 
GEN/TSD 

Richard F. Celeste 
Governor 

On March 26 and 27, 1990, I conducted a hazardous waste 
inspection of your facility located at 2850 West Third Street in 
Cleveland, Ohio. Mr. Rudy Zupan, Mr. Tom Helms and you 
represented this facility during my inspection. The facility was 
inspected for compliance with Ohio Hazardous Waste Regulations. 
A copy of the RCRA Inspection Report is enclosed for your 
information. These following violations noted in my report will 
require prompt attention: 

Description of Violation 

1. Satellite Accumulation Containers - OAC 3745-52-34 

The baghouse dust collection containers qualify as 
satellite accumulation containers. Each container must be 
marked with the words "Hazardous Waste" or other words 
which identify the contents. 

Each bin must have appropriate signs. The signs must 
indicate "Danger- Unauthorized Personnel Keep Out". 
Attached signs would be less likely to become unreadable 
due to rusting of the bin sides. 



Master Metals 
April 13, 1990 
Page -2-

3. Contingency Plan Agreement Refusals - OAC 3745-65-37/0AC 
3745-65-52 

Some of the emergency service authorities did not sign 
documented agreements or arrangements. If they refuse to 
sign the written agreement then the refusal must be 
documented. 

4. Operating Record - OAC 3745-65-73 

s. 

The operating record does not include the quantities of 
lead contaminated fire brick, lenox waste pile or the old 
battery case waste pile. The operating record must be 
revised to include the common names of these wastestreams, 
the EPA Hazardous Waste Identification Number, physical 
state of the waste, the EPA handling codes and the physical 
location of each hazardous waste stored at your facility. 

Condition of Portable Bins 
OAC 3745-66-71 

The battery waste bins did not have tarps to prevent 
precipitation from contacting their contents. Bin *6 had a 
small amount of material in the bin, however, there was no 
tarp over this bin. The two bins closest to the rotary 
furnaces had partial tarps covering their contents. The 
two press cake bins had a tarp over half of one bin, the 
other was totally unprotected from precipitation. Bin *9, 
which contains 0008 flue dust, had a liquid leaking from 
two holes rusted in the side of this bin. Tom Helms 
admitted that the flue dust was placed in this bin when 
water was puddled in the bottom. Bins *6 and *9 had lead 
contaminated waste residues behind and beside them. 
Leakage from the battery cracking storage bins have created 
a large puddle, in a traffic area, with a ph of less than 
2. All bins must be completely tarped at all times. Any 
uncontained residues surrounding the bins must be placed in 
appropriate containers and the underlying surfaces cleaned 
completely. The battery cracking puddle must be 
eliminated, including future puddling of low ph wastes. 
The leaking bin.must be repaired or replaced and employees 
instructed to refrain from placing waste materials into 
ponded waters. 



Compliance Status of Master Metals in Cleveland, Ohio as of July 
Consent Decree entered 1/15/90; Docket C87- 1471 
************************************************************************* 

U.S. EPA conducted an on-site inspection on July 16-17, 1990. 

U.S. EPA was represented by Catherine McCord and Sheri L. Bianchin. 

Master Metals was represented by Doug Mickey, President; Tom Helms, Plant 
Superintendent and Bob Miladie, Environmental Coordinator. Also present was 
Rudy Zupan of Woodward Clyde, consultant for Master Metals. 

Note: For the purposes of this report: 

the first monthly report is the one for the period January 1 - 31, which 
was postmarked on 2/17/90 

the second monthly report is the one for the period 2/17 - 3/17, whi ch 
was postmarked on 3/17/90 

the third monthly report is the one for the period 3/17- 4/17, which was 
postmarked on 4/17/90 

the fourth monthly report is the one for the period 4/17- 5/17, which 
was postmarked on 5/17/90 

the fifth monthly report is the one for the period 5/17 - 6/17, which was 
postmarked on 6/17/90 

[On U.S. EPA's July 16- 17 inspection, the company was informed that the 
intent of the CD was for the company to submit a mon thly report by the 15t h 
of the monthly following the month to be reported on. Therefore, the second 
monthly report should have been for the period 2/1 - 2/28, and under the 
terms of this CD, the company had until the 15th to submit the report, and so 
on. The company informed U.S. EPA that it would correct this problem] 
**************************************************************************** 

1. Implement inventory, container labelling and waste tracking system by 
2/15/90. 

CD provision: V.B.l 

Compliance Status: 

Company certified compliance in first monthly report 
Pursuant to the U.S . EPA inspection on July 16- 17, 1990 , the system was 

found to be inadequate in that it was not possible to determine the amount of 
regulated waste on- site at any one time and therefore whether the amount 
exceeds the maximum amount of waste indicated on the Part A. 



2. Submit inventory of 1) hazardous waste and 2) all non-hazardous waste 
reclamation material by 2/15/90. 

CD provision: V.B.2 

Compliance Status: 

. Company submitted in the first monthly report by 2/17/90 

. Areas other than indicated in the monthly report were found on U.S EPA's 
July 16-17, 1990 inspection. [Elaborate] 

3. Accept only part A waste by 1/15/90 (i.e., upon entry of the CD) 

CD provision: V.B.3 

Compliance Status: 

. Company certified compliance in the first monthly report 

. Manifests for wastes other than Part A wastes were found in company's files 
on U.S. EPA's July 16-17, 1990 inspection. [See Attached] 

4. Submit 1986 - 1988 annual reports by 2/15/90. 

CD provision: V.B.4 

Compliance Status: 

. Company submitted reports in first monthly Report 

5. Only accept or ship properly manifested waste by 1/15/90. 

CD provision: V.B.5. 

Compliance Status: 

Company certified compliance in first monthly report 
Pursuant to U.S. EPA's July 16-17, 1990 inspection, some of unmanifested 

waste was accepted. [See manifests] 

6. As of 1/15/90 (effective date of CD), do not accept off-site hazardous 
waste (until compliance with V.E.3., V.E.4. and V.F.1. and V.F.2.) and has 
provided written certification of compliance. 

CD provision: V.B.6.(i) 

Compliance Status: 

Company certified compliance is first monthly report. 
Pursuant to U.S. EPA's inspection, Company is not in compliance with other 

provisions of the CD and continues to accept waste. [Elaborate] 



7. As of 1/15/90 (effective date of CD), do not crack batteries (until 
compliance with V.E.3., V.E.4. and V.F.1. and V.F.2.) and has provided 
written certification of compliance. 

CD provision: V.B.6.(ii): 

Compliance Status: 

. Company certified compliance in first monthly report . 

. Pursuant to U.S. EPA's inspection, Company is not in compliance with other 
provisions of the CD and continues to crack batteries. [Elaborate] 

8. Submit proposed battery cracking plan for U.S. EPA approval by 2/15/90 

CD provision V.B.6.: 

Compliance Status: 

Company submitted plan in the first monthly report. Plan is under review 
by U.S. EPA; however it appears from U.S. EPA's inspection that the Company 
is not following the terms of the proposed plan. 

9. Minimize possibility of fire, explosion or unplanned release of hazardous 
waste by 1/15/90. 

CD provision: V.B.7. 

Compliance Status: 

Company certified compliance in first monthly report. 
It appears from U.S EPA's and OEPA's 3/90 inspection that company is not 

minimizing unplanned releases of hazardous waste since the containers are in 
poor shape, and material was being placed onto ground. Circumstantial 
evidence of releases are documented by OEPA air program and North East Ohio 
sewer district. [Call fire department] 

10. Submit plan to conduct regular inspections to discover hazardous waste 
problems by 2/15/90. 

CD provision: V.B.8. 

Compliance Status: 

. Company submitted plan in first monthly report 

. U.S. EPA inspection discovered daily and weekly inspections are conducted 
however the company's inspections are not effective. [Elaborate] 



11. Submit certification that facility has obtained all required equipment 
by 2/15/90. 

CD provision: V.B.9. 

Compliance Status: 

Company certified in first monthly report that all required equipment has 
been obtained. 

12. Submit contingency plan for OEPA and U.S. EPA approval by Z/15/90. 

CD provision: V.B.10. 

Compliance Status: 

Plan submitted in first monthly report (appendix E). Plan is under 
review by U.S. EPA. 

13. Comply with training requirements; maintain personnel training records 
by 1/15/90. 

CD provision: V.B.11. 

Compliance Status: 

Company submitted certification in first monthly report. 
Pursuant to U.S. EPA's July 16-17, 1990 inspection of training records, it 

was discovered that many employees are overdue for safety training. Training 
is reportedly conducted by Envisage. 

14. Provide Facility security which include a fence in good repair 
by Z/15/90. 

CD provision: V.B.12. 

Compliance Status: 

Company certified compliance in first monthly report. 
Pursuant to U.S. EPA's July 16-17 inspection, it was discovered that the 

fence was not in good shape although it did completely surround the facility. 
In addition, a guard was posted at the fence for the entire period and signs 
indicating that hazardous materials are handled onsite were hung on the fence 
near the guard. 



15. Maintain and make available upon request written operating records 
by 3/17/90. 

CD provision: V.B.13. 

Compliance Status: 

Company certified compliance in the second monthly report. 
U.S. EPA inspected the operating record on the July 16-17 inspection. 

16. Retain consultant to oversee CD by 1/15 90 (entry of the CD) 

CD provision: V.B.14. 

Compliance Status: 

Company certified compliance in the first monthly report 
At U.S. EPA's July 16-17 inspection, company reiterated that it retained 

both Envisage and Woodward Clyde as consultants. 

17. Prior to placing haz waste in kilns, submit certification of compliance 
with air regulations by 1/15/90 

CD provision: V.B.15. 

Compliance Status: 

Company certified compliance in the first monthly report (appendix I). 
U.S. EPA discovered that while Master Metals did comply with a stack 

test for both particulate [check status of compliance with SIP] and sulfur 
dioxide (SOZ) emissions as required by the New Source Performance Standards 
promulgated under the Clean Air Act, the company is appealing the SOZ 
standard because during the stack test it was not running the kiln in a 
representative fashion (i.e., using excessive amount of soda ash which causes 
the slag to be come EP toxic). Furthermore, the company is subject to 
recent enforcement actions for violations of the nuisance ordinance for 
fugitive emissions from its furnace. 



18. Submit closure plan for closing haz waste units (as is described in 1. D 
and A.2 and Exhibit C) by 3/17/90 for OEPA approval. 

CD provision: V.C.1. 

Compliance Status: 

Closure plan submitted in second monthly report 
Closure plan is deficient in that it does not include all units described 

in 1.D. and A. 2, although it does include all units indicated in Appendix C 
which are to be closed. Appendix C of the CD, indicating closing units, is 
not drawn correct. [See attached map] 

19. Maintain full facility closure plan by 5/15/90 

CD provision: V.C.2. 

Compliance Status: 

Closure plan submitted in 4th monthly report. 

20. Submit certification of closure within 60 days of closure. 

CD provision: V.C.3. 

Compliance Status: Requirement not yet due. 

21. Complete waste determination for all solid wastes on site . This must 
be maintained on-site and be submitted to U.S. EPA within 30 days of testing. 

CD provision: V.D.l. 

Compliance Status: 

Company has not yet fulfilled this requirement. 



22. Submit plan for analysis of all haz waste except lead acid batteries by 
3/17/90. Plan is to be approved by U.S. EPA. 

CD provision: V.D.2. 

Compliance Status: 

Company submitted waste analysis plan in first monthly report (appendix J) 
for incoming waste. Plan is under review by U.S. EPA. 

U.S. EPA was informed that for the batteries going off-site were tested, 
none were hazardous waste. Furthermore, U.S. EPA was informed that 
nickel/cadmium batteries were brought and presently remain on-site for 
resale. 

23. Store all slag and refractory brick in containers by 1/15/90 

CD provision: V.D.3 

Compliance Status: 

On U.S. EPA's July 16-17 inspection, the company submitted proof of brick 
testing to determine if EP toxic and therefore a characteristic hazardous 
waste. Although the brick was tested in ?, it was not included in the 
monthly rep[rot as proof of compliance. [Company informed U.S. EPA that brick 
is removed approximately every 5 months; brick was removed in 
approximately December, 1989 and May, 1990. The December brick has been 
shipped of-site and the May brick is still stored on-site. Also, company 
informed U.S. EPA that the brick has always been EP-toxic]. 

24. As of 1/15/90 (effective date of CD), after removal of refractory 
brick, test for metals by EP toxicity, prior to disposal. Results must be 
submitted within 20 days of testing. 

CD provision: V.D.4 

Compliance Status: 



25. Test slag generated for metals by EP toxicity by 1/15/90 and on-going. 
Results are to be submitted to U.S. EPA within 20 days of testing. 

CD provision: V.D.5 

Compliance Status: 

Results submitted in each monthly report. 

26. Test representative sample of battery casings for metals by EP toxicity 
and for corrosivity by 3/03/90. In no event later than 45 days after req. 
25. 

CD provision: V.D.6 

Compliance Status: 

27. As of 1/15/90 (effective date of CD), do not add to waste piles (except 
as is stipulated). 

CD provision: V.D.6. 

Compliance Status: 

Company was observed creating temporary waste piles on U.S. EPA's 
inspection in 2 separate areas. 

28. Manage waste piles to prevent wind dispersal, leachate creation and run 
on and off by 1/15/90 and on-going. 

CD provision: V.E.2 

Compliance Status: 

. Company certified compliance in first monthly report 

. U.S. EPA observed that the material from the dross waste pile (NW side of 
site) and battery casings pile (NW corner of site) had not been removed. 
Company officials claimed that they did not know that these were considered 
waste piles. 

29. Remove all haz waste (other than china clay wastes) from waste piles by 
2/15/90. 

CD provision: V.E.3 

Compliance Status: 



U.S. EPA observed that all waste from waste piles had not been removed. 

30. Reclaim china clay waste at optimum rate per the Hazen Research study by 
1/15/90 and ongoing until depleted [by 7/31/90]. 

CD provision: V.E.4 

Compliance Status: 

Company has certified that it is reclaiming china clay waste such that it 
will be used by 7/31/90 (or containerized). 

31. Do not accept or dispose china clay waste at the facility by 6/15/90 

CD provision: V.E.4 

Compliance Status: 

32. As of 1/15/90, do not treat or dispose of china clay waste from other 
facilities. 

CD provision: V.E.4 

Compliance Status: 

Company certified to this in first monthly report. 

33. Remove all china clay waste from waste pile by 7/31/90. 

CD provision: V.E.5 

Compliance Status: Requirement not yet due; however, U.S. EPA noted that 
volume of pile had decreased since previous inspection. Company officials 
stated that the pile will be removed and contents containerized by 7/31/90 if 
contents are not depleted by 07/31/90. 



34. All hazardous waste (except china clay waste) shall be stored in 
containers and staged by 2/25/90 and on-going. The containers must be in 
good condition. 

CD provision: 

Compliance Status: 

Company certified compliance in monthly report. 
U.S. EPA observed that some of the drums were not in good condition. 

Furthermore, most of the storage bins were in poor condition [See 
photographs]. Most were open to the atmosphere in that the front and top 
were not covered and the floor had been partially cut away on two of the 
bins. 

35. Only accept hazardous waste in containers which are in good condition by 
1/15/90 and on-going. 

CD provision: V.F.2. 

Compliance Status: 

On July 16, 1990, U.S. EPA noted that many of containers were not in good 
condition. [See photographs] 

36. Remove all containers of ignitable and corrosive wastes from the 
facility by 2/01/90. This includes haz waste codes D001 and D002 

CD provision: V.F.3. 

Compliance Status: 
Company certified compliance in monthly report. 
On U.S. EPA's 7/16/90 inspection, no containers or ignitable or corrosive 

wastes were noted. 

37. Submit certification of liability and insurance coverage by 3/17/90 

CD provision: V.G.1. 

Compliance Status: 

If not able to obtain liability insurance, company must show best efforts by 
1/15/90 and then 7/15/90 in order to avoid stipulated penalties. 



38. Implement and submit certification of financial assurance mechanisms for 
closure and post-closure care. Separate financial assurance mechanisms may 
be established for closing units (Section V.A.2) and operating units 
(Section V.A.3.). Each certification shall include a detailed description of 
the proposed financial assurance mechanism. 

CD provision: V.G.3. 

Compliance Status: 

. Company has not submitted financial assurance mechanism; however, U.S. EPA 
was informed that $20,000 had previously been placed into a trust fund. 
[Also, see OEPA inspection reports.] 

39. Of $20,000 civil penalty, pay $6900 by 2/15/90 

CD provision: VI. 

Compliance Status: Payment received on time. 

40. Of $20,000 civil penalty, pay $6900 by 8/15/90 

CD provision: VI. 

Compliance Status: Note yet due 

41. Of $20,000 civil penalty, pay $6900 by 2/15/91 

CD provision: VI 

Compliance Status: Not yet due 



• • ~ I I ~ d P.O. Box 152 Richfield, Ohio 44286 Envu;age Env1ronmen .. a ncorpora .. e Phone (216) 526-0990 

Ms. Sherry Bianchin 
USEPA - Region V 
RCRA Enforcement Branch 
5HR-12 
230 S. Dearborn Street 
Chicago, Illinois 60604 

June 25, 1990 

Re: Master Metals, Cleveland, Ohio 

Dear Ms. Bianchin: 

Please find enclosed a copy of the OEPA response report 
submitted to Mr. Mark Bergman of OEPA, NEDO, on May 31, and June 
25, 1990. This report was in response to the violations and 
recommendations that were generated as a result of the OEPA site 
inspection of March 26 & 27, 1990. 

If you have any questions or comments, or 
information, please contact either Mr. Mickey 
or myself at 216-526-0990. 

Respectfully, 

ENV~nGE ENVIRONMENTAL INC. 

0/A{VWY. fJ/k/li~ i,-
Thomas J. Molt~ 
Regulatory Compliance Manager 

Encl. OEPA Inspection Response Report 

require additional 
of Master Metals, 

cc. Doug Mickey, Master Metals Inc. (Letter Only) 
Mark Bergman, OEPA, NEDO (Letter Only) 
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Suite 300 
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SEJ/YJCES, INC 

I 

13:~9 '6'216 861 6126 l!OE.\KH..Il S L\S, 

February 27, 1990 

Xr. R. 0. Churchill 
J. E. !1oenkhaus and Associates 
Band Court Building, Suite 1600 
1300 East Ninth Street 
Cleveland, OH 44114 

Re: ~1aster Metals, Inc. 

Dear Mr. Churchill: 

Thant; you £or your submission on thG; above capt:ioned account:. After a 
c:sreful review of the submitted rn8terial, I find I will neec! a 
sHtisfaccory engineering s~rvey conducted at the 2850 ~. 3rd Street, 
c:eveland, Ohio, location prior co providing an indication on this 
e~.ccount. This survey is need(!d because of the type of facility, lE'-<!id 
t>melting ¥.rich it::s associated a.ir and soil contamination conc<arns. 

1 have enclosed a list of our approved engineering firms. Please feel 
free to call if you hBve ar.y questions. 

Sincerely, 

~~"<'-.~-~ 
Steven R. Goehner 
'Snderv.?ri ter 

SRG:aes 

Enclosure 

cc: Paul ~urdoch 
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Section V.B.6 

All china clay waste has been removed from waste piles and 
containerized. Because of the amount of china clay waste at 
the facility, additional storage containers have been 
installed in the areas detailed and enumerated on the 
facility map contained in Appendix D. 

Battery casings stored in the southwest corner of 
facility were assumed to be hazardous and consumed in 
rotary furnaces. 

the 
the 

Inspections are conducted daily to locate deteriorated 
containers that may have a potential for leakage and to 
insure that hazardous waste is properly containerized with 
secured lids or tarps. Damaged containers are immediately 
removed from storage areas and the material is consumed in 
the rotary furnaces for reclamation. 

Bulk storage containers are covered with tarps when load-in 
or load-out activities are not being conducted. 

Section V.B.7 

A crew has 
grounds and 
possible. 
continuous 
needed. 

been detailed to maintain the cleanliness of 
to clean up spills of solid materials as soon 
At least one vacuum/sweeper is utilized on 
basis. Additional personnel will be hired 

the 
as 

a 
if 

A transfer container has been constructed to receive bulk 
loads of press cake so that this material is not deposited on 
the concrete pad prior to loading into the bulk containers. 
In addition, arrangements have been made to coordinate the 
shipment of press cake with the customer to insure that 
storage capacity is not exceeded. 

Empty drums, as defined by 40 CFR 261.7, are stored on the 
grounds at the southeast property line. All wastes are 
removed that can be removed at the time the material is being 
prepared for charging into the rotary furnace. Hazardous 
waste labels are removed or spray painted prior to 
transportation off-site. 

7. Section V.B.S 

Regular inspections are conducted (on either a weekly or 
daily basis) to discover deterioration of equipment, 
malfunctions of safety or emergency equipment, and any other 
condition which may cause or lead to the release of hazardous 
waste into the environment. 
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8. Section V.B.10 

9. 

Adequate aisle space is being maintained in the container 
storage areas for clean up of spills. 

Section V.B.11 

RCRA refresher training and initial training for new 
employees was conducted by a consulting firm on 7 September 
1990. Another training course is scheduled for the week of 
17 September 1990. In addition, all new employees are given 
on-the-job training by their supervisors. 

Supervisors of the battery cracking operation have taken the 
appropriate RCRA training course and have provided on-the-job 
training for their employees. 

10. Section V.B.12 

Security of the premises is being maintained in accordance 
with this section of the Consent Decree. 

~ 11. Section V.B.13 

I 

See Appendix A for an explanation of the new computerized 
tracking and labeling system. 

12. Section V.B.15 

Rotary furnaces at Master Metals are charged with lead 
battery plates for lead reclamation. Each charge of the 
furnace includes the addition of battery plates and 
incidental plastic battery cases. Previous stack tests, 
which included the charging of battery plates and plastic 
cases, indicated that the furnaces meet the requirements of 
the Clean Air Act. See Appendix E for a copy of the Test 
Results Summary conducted 21 September 1989 for lead, 
particulate, and sulfur dioxide emissions. 

Closure 

13. Consent Decree Section V.C.1 

A partial closure plan dated 16 March 1990 was submitted to 
U.S. EPA in accordance with Section V.C.1 of the Consent 
Decree. Although no written comments have been received from 
U.S. EPA, an updated plan will be submitted to include: an 
extension of the boundary of the closing hazardous waste unit 
south of the main office building designated as Area 6 in the 
partial closure plan; and the former battery case storage 
area at the southwest corner of the facility. 
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14. Consent Decree Section V. C. 2 

A full facility closure plan dated 17 May 1990 was submitted 
to U.S. EPA in accordance with Section V.C.2 of the Consent 
Decree. Although no written comments have been received from 
U.S. EPA, an updated full facility closure plan will be 
submitted to include the area immediately to the south and 
east of the Shipping and Receiving Building, where storage of 
containers has occurred in the past. 

Waste Characterization 

15. Section V.D.1 

Sludge from catch basins and sumps are cleaned out 
periodically. The sludge is assumed to be hazardous and 
consumed in the rotary furnace on the same day that it is 
removed. Quantities and charging data will be kept in the 
operating record in the future. Results of hazardous waste 
analysis will be submitted in the next monthly status report. 

16. Section V.D.2 

A waste analysis plan was submitted with the initial status 
report, submitted on 15 February 1990. 

Hazardous waste received at the facility is inspected to 
insure that the identity of the material matches the identity 
of the waste specified on the manifest. All waste received 
or stored on the facility has been analyzed based on the 
methods as specified in Page 1 of the waste analysis plan and 
in accordance with 40 CFR 265.13. 

17. Section V.D. 3 

Refractory bricks removed from the furnace in May 1990 are 
currently stored on site in 55-gallon drums with secured lids 
and are being handled as hazardous waste. Results of 
hazardous waste analysis of the refractory bricks will be 
submitted in the next monthly status report. 

18. Section V.D.6 

Plastic battery casings have been removed from waste piles 
and consumed in the rotary furnaces. All plastic battery 
casings obtained from the battery cracking operation are 
assumed to be hazardous and are stored in containers with the 
battery plates near the battery cracking area prior to 
consumption in the furnaces. Results of a hazardous waste 
analysis of each type of plastic battery casings will be 
submitted in the next monthly status report . 
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Waste Piles 

19. Section V.E.1 

All waste piles at Master Metals have been removed and either 
consumed in the rotary furnaces or containerized. 

Floors of two bulk containers have been damaged due 
load-in and load-out activities. Master Metals 
satisfied with the operation of these containers, 

to heavy 
is not 

including 
evaluating the design of the doors, and is currently 

additional engineering improvements. 

Master Metals will notify U.S. EPA for approval prior to any 
alterations that will substantially change the structure of 
the containers. 

No new hazardous waste piles are being created. The cleaning 
crew is instructed to clean all spills immediately. 

As was indicated in Item 6, a transfer container has been 
constructed to insure that bulk shipments of press cake are 
not dumped on the concrete pad prior to loading of the 
material into storage containers. 

I 20. Sections V.E.2 and V.E. 3 
I 

f r 

All waste piles have been removed and either consumed in the 
rotary furnaces or containerized. 

Containers 

21. Sections V.F.1 and V.F.2 

Inspections are conducted daily to insure that any drums or 
other containers are secure and not leaking. Leaking 
containers are removed for consumption in the rotary furnace 
and any spills are cleaned up. 

Shipping and receiving personnel have been instructed on the 
procedures for accepting hazardous waste. Containers that 
are damaged or with lids not secured are not transferred to 
the storage areas until the problem has been rectified by 
overpacking or installation of properly secured lids. 

Master Metals is currently removing five-gallon containers of 
waste samples. This waste is being consumed in the furnaces. 

Cardboard/fiber containers are stored on pallets 
that surface water run-off and run-on does not 
impact the integrity of these containers. 

to insure 
adversely 
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F1nancial Assurance and Insurance 

22. Section V.G.l 

Despite the best efforts of Master Metals, the facility has 
not been able to obtain the required liability coverage in 
accordance with Section V.G.l of the Consent Decree. 
Therefore, Master Metals has submitted a request for an 
extension to continue its due diligence in obtaining the 
necessary coverage. 

23. Section V.G.3 

An escrow account for funding the 
established on 19 October 1987. A 
deposit was submitted to U.S. EPA 
U.S. EPA has not provided 
establishment of this account. 

partial closure plan was 
copy of the certificate of 
24 August 1990. At present 

written comments on the 

A Trust Agreement between Master Metals and The Central Trust 
Company of Northeast Ohio was established 15 May 1990 to fund 
the closure as contained in the Full Facility Closure Plan. 
U.S. EPA has not commented on the establishment of this fund. 

Certification: 

I certify that the information explained in or accompanying this 
document is true , accurate and complete. 

Very truly yours 

(1 ' , _ __, 
v :/ i2} ('-'"( 

,ferry L ./ Moody 
//Vice-President 
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Date: February 13, 1990 
Report #: 90-1051 

Client Name: MASTER METALS INC 

sample Description: #1: FURNACE SLAG #2: 

Date Sampled: 1/22/90 
Location: #1: SPENT FURNACE SLAG #2: 

Extraction Procedure Toxicity Analytical Results 

SamEle DescriEtion:> 1 2 
Parameter: 
Metals-

Arsenic(As) 0.05 ppm 

Barium(Ba) 1.5 ppm 

Cadmium(Cd) < 0.01 ppm 

Chromium(Cr) 12 ppm 

Lead(Pb) < 0.05 ppm 

Mercury(Hg) < 0.05 ppm 

Selenium(Se) < 0.05 ppm 

Silver(Ag) 0.05 ppm 

ppm = parts per million = milligrams per Liter(aq) 

Federal Regulation Limits 

Arsenic(As) 5.0 

Barium(Ba) 100.0 

Cadmium(Cd) 1.0 

Chromium 5.0 

Lead(Pb) 5.0 

Mercury(Hg) 0.2 

Selenium(Se) 1.0 

Silver(Ag) 5.0 

( 40 CFR 261.24) 

ppm 

ppm 

ppm 

ppm 

ppm 

ppm 

ppm 

ppm 

I 
~;;~. ); 
~._..a.t, 

Envisage 
Environmental 
Incorporated 

.. ,,, 



I 
r 

r 
f 
r 
r 
I 
L 

l 
I 
L 

L 
I 

AMERICAN 

vs. 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

STATES OF AMERICA, ) CIVIL ACTION NO. C-87-147 
) 

Plaintiff, ) JUDGE ALICE BATCHELDER 
) 
) 
) 

MASTER METALS, INC., ) 
) AFFIDAVIT OF R.O. CHURCHILL 

Defendant. ) 

R.O. CHURCHILL, being first duly sworn ac-

cording to law deposes and says that: 

1. I initially began working with Mr. Doug-

las Mickey, President of Master Metals, in 1989 to begin the 

process of investigating potential insurance carriers and 

submitting applications. 

2. It has been my experience that there are 

only two stable markets for the Environmental Impairment 

Liability Insurance, commonly known as EIL or pollution 

liability insurance. The two companies that I contacted are 

both "A" rated by AM Best Company, and were selected by me 

as the most stable and reliable companies in this market. 

3. I also contacted Hypercept Insurance, 

only to discover that they are not currently in the position 

to issue EIL policies. 

4. Other insurance companies may come and 

go, for example Environmental Protection Insurance Company, 

("EPIC"), now out of business, but I felt it was not in my 

client's best interest to pursue less financially stable 

companies, even if available. 

{) 
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Administrator will constitute a conclusively binding assent 

by the Grantor, barring the Grantor from asserting any claim 

or liability against the Trustee with respect to matters 

disclosed in the statement. 

Section 11. Advice of Counsel. The Trustee 

may from time to time consult with counsel, who may be 

counsel to the Grantor, with respect to any question arising 

as to the construction of this Agreement or any action to be 

taken hereunder. The Trustee will be fully protected, to the 

extent permitted by law, in acting upon the advice of 

counsel. 

Section 12. Trustee Compensation. The 

Trustee will be entitled to reasonable compensation for its 

service as agreed upon in writing from time to time with the 

Grantor. 

Section 13. Successor Trustee. The Trustee 

may resign or the Grantor may replace the Trustee, but such 

resignation or replacement shall not be effective until the 

Grantor has appointed a successor Trustee and this successor 

' accepts the appointment. The successor Trustee will have the 

same powers and duties as those conferred upon the Trustee 

hereunder. Upon the successor Trustee's acceptance of the 

appointment, the Trustee will assign, transfer and pay over 

to the successor trustee the funds and properties then 

constituting the Fund. If fer any reason the Grantor cannot 

-8-
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AMERICAN 

vs. 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

STATES OF AMERICA, ) CIVIL ACTION NO. C87-147 
) 

Plaintiff, ) JUDGE ALICE M. BATCHELDER 
) 
) 
) 

MASTER METALS, INC., ) AFFIDAVIT OF RUTH MILNE 
) 

Defendant. ) 

RUTH J. MILNE, being first duly sworn according to 

law, deposes and says that: 

1. On September 4, 1990, I telephoned the compa-

nies identified in the u.s.E.P.A. docket as offering EIL 

coverage as of March 17, 1989 and as agreeing to be listed 

in the docket. I discovered that three of the six companies 

identified by U.S.E.P.A. no longer issue Environmental 

Impairment Liability ("EIL") policies and that, of the 

remaining three companies, only two would consider an appli-

cation from an Ohio secondary lead smelting operation. The 

specific results of my survey are as follows: 

2. According to Patty Fish at North Star Risk, 

Environmental Protection Insurance Company (EPIC) closed 

down on January 1, 1990. North Star Risk is administering 

the EPIC policies, but is not currently issuing additional 

EIL policies. 

- TAB l4 -



I 

l 
I 
(_ 

L 

8 
t .•• ---

L 
I 

3. According to Linda Monje at Frontier Insurance 

Co., the Hypercept outlet of Hypercept Insurance, Aralie 

Incorporated and the Rhulen Agency was suspended a year ago 

because they were unable to get an affiliation with an 

insurance carrier. As a result, they are not currently in a 

position to issue EIL policies. 

4. According to suzanne Sforza at the Ohio Dis-

trict Office of Liberty Mutual Insurance Co., Liberty Mutual 

Insurance Co. does not offer EIL coverage--only auto, home, 

and life insurance. 

5. According to Tammy Metzler and Kathleen Lackey 

at Environmental Compliance Services, Inc. (ECS), ECS offers 

EIL coverage and would consider an application from a sec-

ondary lead smelter. They require a risk assessment, re-

sumes, and numerous financial documents. Master Metals has 

submitted an application to this company. 

6. According to Art Davis at Environmental Insur-

ance Management, Inc. (EIM), Front Royal Insurance co., 

Front Royal Insurance Co. only offers EIL for under or above 

ground storage tanks that contain petroleum products. They 

do not offer insurance to sites in Ohio. 

7. According to Julie Hespe and Jeff Gardner of 

the American International Group, The American International 

Group offers EIL coverage and will consider an application 

for secondary lead smelter, after considering problems at 

the site, but after close scrutiny of all facility condi-

tions and circumstances. An application and Environmental 
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Risk Assessment are required. Master Metals has submitted 

an application to this company. 

FURTHER AFFIANT SAYETH NAUGHT. 

Ruth J. Mi\l:'ne 

SWORN TO BEFORE ME and subscribed in my presence 

at Cleveland, Ohio, this ~~ day of October, 1990. 

Notary PUblic / 
0 

MAR.Y.ELLliN SCHMITT, Notary Public 
Stata c.i, Ohio 

My conuo'liu;cn expires Jan. 26~ 1993 
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7) 

8) 

9) 

Master Metals is monitoring and operating the facility to 
minimize the possibility of further explosion of any unplanned 
release of hazardous waste into the air, soil or water Which 
could threaten the environment. (See Appendix H). 

Master Metals, Inc., is conducting regular inspection of the 
enter facility in accordance with 40 CFR 265.15 (a) and OAC 
Rule 3745-65-15 (a) to discover deterioration of containers or 
equipment, releases, malfunctions in monitoring, safety, or 
errergency equiprrent, and any other condition or event which may 
cause or lead to the release of hazardous waste or hazardous 
constituants into the environrrent. Included in Appendix G are 
copies of these inspection reports for your review and approval . 

Master ~~tals certifies that all equipment required under 
40 CFR 265.32 and OAC Rule 3745-65-32, and inventory of the 
equipment and a diagram of the facility that shows the 
location of each piece of equiprrent is included. (See Appendix F). 

10) A written Contingency Plan which satisfies the rf 
40 CFR 265.50 through 265.56 and OAC Rules 3745 
is included (Appendix E) . Copies of this plar 
to both emergency authorities. We are cornpl ,. 
requirerrents. 

""l.t of 
"'i-65-56 

· .. ted 

11) :Master }1etals is in compliance with the t 

40 CFR 265. 16 (a) (b) and (c) and OAC ~ 
(c) and maintains at the facility a wr 
training records as required by 40 CFR ~ 
Rule 3745-65-16 (d) and (e). 

.Jf 
and 

. .>ersonnel 
.md OAC 

12) Paster Metals has provided for facil ity security ~ordance ~~th 
the requirement of 40 CFR 265.14 and OAC Rule 3745-~. -14 including 
maintenance of a good fence. 

13) Master Metals, Inc., has retained Woodward-Clyde Consultants, 
122 South }lichigan Avenue, Suite 1920, Chicago, IL 60603 and 
Envisage Environmental Inc., 6940 Miller Road, Brecksville, OH 44141 
as its consultants. 

14) M:ister Metals, Inc. , certifies that placing battery cas sings and 
other hazardous waste does not violate any permit requirements for 
the facility under the Clean Air Act 42. USC 7401 et sea., and 
regulations 40 CFR Part 266, subpart D, or OAC Rules 3745-58-40 
through 3745-58-46 or any other Federal, State Law regulation or 
permit. (See Appendix I). 
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SUBJECT: 

fRO~!: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION A 
'NASMINGTCN. D.C. 20~60 

FEB 6 199:) 

Manual on Monitoring and Enforcing 
Administrative~ial Orders 

James M. Strock...J ~ 
Assistant Administrator 

~ssistant Administrators 
Regional Administrators, I-X 

This memorandum transmits the EP~ Manual on Monitoring and 
Enforcing Administrative and Judicial Order,. The Manual 
provides general gUidance to EPX enforcement staff on their roles 
and responsibilities in monitoring and enforcing final order 
requirements. The Manual applies to all regulatory enforcement 
programs ~ith the exception of the CERCLA (Superfund> Program. 
The term "order• includes judicial consent decrees and 
~dministrative consent orders. The Manual also outlines a 
process for ~orking with the EP~ Financial Management Offices 
(FMOs> and the Department of Justice for ~nitoring and 
collecting penalties. 

The Manual was prepared in response to recommendations in 
several Office of Inspector General IOIGI audit reports that OE, 
the Prograa Offices &n4 the ~ Financial Management Division 
IFMDJ develop clearer guidance and aanage .. nt syst ... for 
ensurin9 that a~inistrative and judicial order require•ents are 
aggressi .. ly ~nitored until co•pliance is achieved. ~major 
concern Of the OIG was the failure of enforc .. ent staff to notify 
the Regioaal Financial Kanage .. nt Offices IFMOII wnen 
administrative or jUdicial penalties n.ve been assessed so that 
these •accounts receivables• can be entered into and tracked in 
the Agency's Integrated Financial Manag ... nt Syat .. IITMSI. 

____ .,_ 



~ ON MONITORING AND ~ORCING 
/l.OMINISI!lATI 'It NIP JDJ)ICIN. ORPERS 

S~Y OF PROVISION ~ RESPONSE TO COMMENTS 

Chapter 1 -Monitoring and Reporting the Status of Orders. 

The Regional Program Office IRPOl is responsible for 
monitoring I i.e. routinely checking) compliance ~ith the 
cechn1cal requirements in administrative and judicial orders. 
The Regional Financial Management Office IFMOl is responsible :~c 
monitoring and collecting administrative penalties as •accoun~s 
receivables•. The Department of Justice IOOJ) is responsible fo~ 
monitor1ng and collecting judicial penalties and for reporting 
the status of penalty collection to tnt EP~ Headquarters 
Financial Management Division IHO-rMDl. 

Reporting on penalty Paymept5 

While tnt RPO is not responsible tor monitoring collection 
ot administrative or judicial penalties, RPO is responsible for 
verifying that penalties nave bttn ~id before terminating an 
order or reporting a violator in full compliance. Therefore, RPO 
data systems snould include tnt amount ot penalties assessed in a 
final order and bt able to report on a •yes/no• basis wnetner the 
total ~unt ot the a~inistrative or judicial penalty has been 
collected. The 01: Docket alSo will report the UIOunt ot the 
Judicial penalty assessed and contain a yes;no statement on 
·.;nether the total &IIOunt assessed has been collected. The 
Integrated Financial M&nat ... nt Syst .. IIFMSI maintained by the 
Headquarters and Re,ional rMOs will be the official EP~ system 
tor reportin9 tn. nu.erieal !dollarl ..ounts of enforc .. ent 
penalties collected. 

£P& IP'or'p ?"& ''Y"'t &csouo:• •ec•ty&Dl• control N•w¢•r 

In ore.r to croes-walt betw .. n protraa office eyst ... and 
the IFNI, tbt Mannal reco.aenda that all protr ... enter into 
their PC'091'• data syst .. the usitned IFMS accounts recetval:llt 
control m.ber for the penalty use .. ed in each final order. 
When the le,tonal rMO receive• a copy of a final oriSer and 
estal:llishel the ~ecounu rec·eiv&Dle in IrMI, the P'MD will provic!e 
tne RPO, the Ole and the le,ional Kearint Clert with the accounts 
receivable control nuaDer. The toal is tO have the IMr! accounts 
receivable control nu.btr be the ca..cn identifier nuaDer in all 
data syst ... that report penalty info,...tion. 
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::-:e p::-:ced~,;res for ':oc:-di:;at ing aJI'\Ong the f~!O, R.PO a~.-= -
:.:-t -=~~lec'::.ng, enfo::-ci.r".g and terminatlng ad.mlnlstrat~·:e pe:-.a.:·, 
pa,-me!".tS also have been refined. At the request of f~, :~.e : .-~ 
frames have been added for ORC review of enforcement opt:cr.s 
~egard1ng___penalties tr.at have !'lOt been paid '-'ithin 120 days. 
The process for collecting, enforc1ng or termlnating orders cs ,s 
follows: 

once the rMO receives a copy of the final order and 
establishes the accounts receivable, the FMC will monitor and 
collect the receivable using standard debt collection pract 1ces. 
The fMO o,;i ll send the RPO, ORC and Regional Hearing c lerlc a opy 
of paymects received. These payments will be identified by the 
!fMS Accounts Receivable control Number. 

wando tion selection The ORC, after 
consulting with the RPO, must notl y , in writing ._.ithin 
JO days from receipt of debt fro• the rHO, of the collection 
option the ORC will pursue. Options include referring. the 
penalty debt to DOJ for judicial collection, pursuing additional 
FMO collection activities such as outside collection agenc1es, or 
requesting termination of the debt. However, to uphold EPA's 
enforcement authority, actainistrative penalty debts should oe 
term1nated only under exceptional circUMstances. Tne ORC's 
written response to the rHO snould be included in tne officul 
case file. 

Several r~ievets of tne draft Manual suggested that EP~ and 
OOJ institute a direct referral process fro• the ORC to the u.s. 
Attorneys' Office (USAOI tor a~inistrative penalty debt 
collectioe. The current delegation of autnority by the ~ttorney 
General to tae Land and Natural Resources Division precludes a 
direct rderral to tne USAO ot £PI'. enforc .. nt cues including 
ada1n1atrat1 .. penalty collection cues. 

~·r 3 - Collectlnt Judicial Penalties. 

Bglts AQd Btapgntibilititl 

The Manual reco,nizes thAt tne DOJ Land and Natural 
Resources Division, tnviron.ental Enforc ... nt Section, 
hereinafter referred to u LNlD-EES, is responsible tor 
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~·~ ~:~1 distribc:e ==p~es Jf :~es~ :epc::3 ~= ~~e ?e;::-a_ 
:~e ~~Os ~ill ucdate :~e :?~!S -~~:~ :~e ~a:a :e~ei·:e~ ~::~ ::~:
~~~- The !FMS ~i~l ~e :~e 0!~~::a~ E?A sys:e~ ~J~ :ecc:::~= --: 
-::~~3.r .:L'T'lO!....:n~s 'Jf ~·_:j_:.-:ial enfor:::emen': ~er.a~::es -:Ql~~r::ed. · 
:·-:'"'.e: :::? . .; ·jata S'fSt.::~s ·,.·:..:..:.. as ·,•l":t'L adJit.:.:-".lS"::-"3.':.:.-:e ;:e~a~:i 

~~~~e~:s, ;ro~:de infor~at:on on judic:al penal~y -:ollec::.=n 
"·/es :--.0 ~e:talty par.d" Eor:nat only. ~o interface ···•1:~ ':he !!~:s, 
o:her £?~ program offices can include the IFMS accounts 
rece1·:able c:Jntrol nLI.!T\l:)er in thelr data systems. 

Chapter 4 - Enforcing Orders. 

This chapter remains unchanged and contains existing 
guidance on available enforcement tools such as motions for 
specific enforcement, contempt actions. contractor listing, e~c. 
The Appendix contains procedures for worJcing with OOJ Land, and 
Natural Resources Division on modifying judicial orders or 
collecting stipulated penalties under judicial consent decrees. 

' 



EPA ENFORCEMEX!' ACCOUNTS RECEIVABLE CONTROL 'l'cl":E':..<. c o~ 

TO BE rrrrro OUT BY ORIGINATING OffiCE: 
;:~3C~ a copy of ~~e !:~a~ 8:jer and ~rans~~::al ~e~:~r 

=~~~~dant/Respondentl 

:~~3 for~ ~as originated by: 
[Name of contact personj 

~n. :~.e 

:ca:o: 
----------~~--~-----------at [offlce) [phone r.u.'1\0e r; 

D Non-Sf Jud. Order/Consent 
Decree. USAO COLLECTS. D Administrative Order/ 

consent Agreement 
F'MO COLL!:CTS PArMENT. 

Sf Jud. Order/Consent 
Decree. F'MO COLLECTS. D 

D This is an original debt D This is a modification 

Name of Person and/or Company/Municipality maxing the payment 
-----------------------------------------------------------------------The Total Doll~r Amount of Receivable 
II! in installments, attacn sen. of amounts and respective due dates! 

The Case Docket Number 

Tne Site-Specific Superfund ISFI Acct. Nuaber 

'!he Designated Reqional/HO Prograa Office 

-------------------------------------~--------------------------------
TO Bf! FIT I £P QtlP It I£0!0 npp:xu 'ft'i'N*J QRIC:&; 

The IFMS Accounts Receivable Control Nuaber 

It you nave any queation~ call: 
(N ... of contact 1 [Date} 

in tne rinanclal Manat ... nt Office, pbone nuaber: ______________ __ 

-----------------------------------------------------------------------JUDICI~ ,,., '• copiea of thia tona vith an attached copy of tne ~ 
QAa& of the f1DA1 1Pdlsial or~er sh0ul4 be aailed to: 

1. Debt !recl1DI Officer 
tnvir• mtal lnforc .. nt Section 
oepar~t of Jultlce;-.. li47D 

z. Ori9inatin9 office IORCl 
3. Desi,nated Program Off1~~ 

P.O.IOx 7111, lenjaain rranalin Station 
W&ahintton, DC Z0044 

ADMINISTRATIVE OIDEIS1 copiea of thia fora vith an attached copy of 
the front pat• of the 'dftiniatrati!l or4er snoul4 be sent to: 

1. Ori9inatin9 office 
J. Reqional Hear1nt Clert 

z. Dea1tnated Proqr .. Office 
4. le,ional counsel 
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IN'!'RODUCTION 

::--.:.s ·' 1 ar.,-.:.a~ pra•;ides guidance to EPA enforce!T!er!t sr.af: ~n ~or:~:::-:.:·_; 
:3.!"'.d e:tforc:.::g ad.mtnist.ratl?e and judicial orders. :::e pr::ced~.:.~-:s 
C:escribed 1n thls Manual apply to all EPA statutes that pro~cje 
'!c;t!"lorct·/ to issue adl'!\inistraeive and JUdicial orders requ1rce1q 
co~pl1ance ~ith Agency requirement:s ~itn the exception of the c~?c:~ 
ISuperfundl program. The procedures set forth here1n ... ill suoersec:~ 
general guidance in program case development manuals that address :c.e 
toptcs in this Manual. Each progranl, however, may have more soec::c: 
guidance on monitoring and tracking orders that supplements this 
manual. 

The Manual focuses on the activities of Regional Offices in monitor:"c 
and enforcing penalties since the majorrty of the cases are initiated· 
by the Regional programs. some Headquarters offices, suc:n as the 
Office of Toxic: SUbstances, nave national programs ~here enforcement 
cases are initiated, concluded and settlements monitored by 
Headquarters staff. These Headquarters offices nave program, legal, 
administrative hearing clerk and financial management functions 
comparable to the Regional structure described in this Manual. 
Headquarters offices involved in monitoring and enforcing orders 
snould substitute their office functions for the comparable Reg1onac 
functions descrieed and follow the guidance set forth in this ManuaL. 
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~ONITDRING AND REPORTING THE STATUS 0!" fiNAL ORDERS 

f1na1 Actministrative and Judicial Orders !Decrees! 

:~!s =~apter provides general guidance on the roles and 
r~spons1bil1~ies in monitoring li.e. routinely checking! of 
c~mpllance ·•ith EPA administrative and judicial order require
ments and reporting the status of the orders in Agency reporting 
systems. EPA National Program Managers may have additional 
guidance for their program on monitoring and reporting that 
supplements this general guidance. · 

Because EPA statutes vary on the type of administrative and 
jucticlal authority available to address violations, program· 
specific guidance should be referred to for information on the 
type and process .for reaching a final administrative or judiciaL 
order. Once a final order has been'issued, it must be monitored 
until compliance with the terms of the order has been achieved. 

rn this chapter and for the remainder of the Manual, the term 
"final order• refers to all types of orders i~cluding consent 
orders and consent decrees issued or entered as final under the. 
appropriate EPA administrative or judicial statutory a~thority. 
In addition, this manual will use the tens •violator• to refer 
to the party which must comply with an administrative or judicial 
order. 

1 Judicial consent decrees are first 8 lod9ed• with the court and 
published bY the DOJ in the Fld•ral Btqiatar for public review 
and coa~~ent. t.Jnlesa el'lalllfl9ed by the public, at the end of 
the JO-d&y review period the consent decree normally ls entered 
as a final or4er ljud~ntl by the court (SGe 28 c.r.R. 
so.7l.Z JUdicial enforeeaant actions refer to the violator as 
the •Defendant• and adainistrative actions refer to the 
violator as •Respondent•. 
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--~a,..,·:·{lDg Ac;eptable './erif~cat.ioos of Compliance 

DeveL~pmen~ oE an effecti~e post-litigation/settle~ent ~o~t~or~~= 
progr~ should begin at the ~'me a settlement agreement and.or · 
~hen the order is drafted. The final order must state ~he 
required activity clearly and precisely. Any ·•orlc: plans and 
schedules referenced and appended to the orders must also be 
clearly and precisely drafted with notice to the violator of ~na: 
constitutes acceptable wed f icat ion of comp 1 i ance ·•i th t:erms and 
milestones. 

cer•ificat1gn of compliance 

Where appropriate, a well-drafted agreement should include 
provisions for self-monitoring and self-reporting by the violator 
and instructions for penalty payments. The Mresponsible corporate 
or municipal officer• should be required to sign these self
monitoring reports to ensure that high-level management attention 
of the company or municipality is focused on complying with the 
or;der. ll.lthough such self-monitoring provisions do not obviate 
the need tor periodic post-settlement 11110nieoring by the i\gency, 
they enable ~P~ to utilize its !iaited resources in a more 
efficient manner. See ~ppendix 1 of this chapter for guidance on 
self-monitoring and verification requireaents. 

Stipulated Penalty Proyisigns 

Stipulated penalty provisions can be included in final orders to 
provide additional incentive for coapliance. These are penalties 
agreed upon by the parties, at the tiae of entering into 
settlement, as being payable in tne event that tne violator does 
not co~~~ply wttn specified tel'118 ot the aqreeaent. ~ppendix 2 
of this chapter pro•ides guidance on tne use of stipulated 
penalties in ~ settlement agreeaents !adainistrative or 
judicial>. ~era TWo !adainiatrativel and Four !judicial) 
ducuss tM'JIIII"'CedW'Gs tor collecting stipulated penaltiu. 

ro ensure that 9iolators do not treat penalties as a business 
expense lt.e., pay to pollute), up-front and stipulated penalties 
clauses in settleaent orders should 1nfora the violator that 
penalt iu IU:Jil DQ.t tu deductible. Under a l'44111C!randWII ot 
Understanding with the IRS, ~P~ proqr&a offtces and OE send to the 
IRS quarterly data on the naaes of violators and the aacunts of 
penalties assessed. 
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-:--: ='= '?::ec:~·..-'=· a pos::-litigation/settlement ~nforc~~e~.t o:--::-:::-::...
,.,._~s· . .J'? 3..!J-~e t:-: r:J'J.c~::.ely ':rack and ~dentify ?icla':;.:;:-:s ·:;:· =~~3.
s~jer req~1rements and qulckly take action to address the 
.,,~Lattons. Tracking compliance ~lth techn1ca1 lnon-penal:yl 
requ1re:nents of administrative and judicial orders is the 
responsibilitY of the Regional Pr.ogram Offices IRPOsl. ::ach 
National Program Manager 1s responsible for establishing 
oversight mechanisms !reporting, annual prog,am audits or spec'~~ 
management reviews> for ensuring that the RPOs have systems 1 n 
place for following through on administrative and judicial orders. 
Each RPO is responsible for implementing, under its national 
program guidance, a specific system for monitoring compliance -. 1 :~ 
the technical !non-penalty> requirements of judicial and 
administrative orders. Each RPO system should at a minimllJll 
include .three elements: Ill an automated tracking system, 121 
regular supervisory review of the status of active orders, and Ill 
maintenance of the case file. These elements are described in 
detail below. 

Automated Tracking 

An easily accessed automated data base is the first element of a 
sound monitoring system. To do this, three specific activities 
must occur. rirst, all judicial and administrative order 
requirements are entered into the system. second, a "tickler 
system• is established that alerts the user to the order 
m1lestones due in each reportinq period so that compliance canoe 
•:erified. Third, the systa •ust be routinely updated with 
compliance infonaation. 

All tecl'lnical fnon-~ltyl CO~~i~lianc:e sc:l'ledulu and reporting 
requirements set fortn in judicial deereel and adBiinistrative 
orders 111ust 1M entered into the systa in order for it to be used 
as a "tickler•. When all requireeents and due dates are entered 
into the syetam, the system should allov easy retrieval of 
requir...su and due aees. 

some provraaa nave national automat.ct data systems designed for 
recoc;ing national compliance lnfonaation. These systeas provide 
data fields tor reportinq com~liance with te<:l'lnical and penalty 
milestones. Tnese systeMS may or aay not provide •tickler• 
mon1tor!nq systea capability. Where national data bases are not 
available, RPOs can develop tl\e1r o\11\ ~nonal computer <Pel 
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''-:::<>~=-n system. !-'!o· .. ;e·:e~, :.o :T'I.:.ni:Tnze :-~~ources, ?C ''-:~::'<>~:-·· 
;:--:--::-3..n"'S for mooi '"'O'l~g :-~mr;>l1ance also s:-.:·-1:.1 be des:;:--:ed :;:
:-.::.=·::.:-··n:z ;u.rpases :o pro'lide the m1nirr!al ;1.at.Lona1 aC.."T''.l:l~st:-3.::·:~ 
<er::sc=~meC1: data requ1rements established oy each progra.'11. 

:he :1at1ona1 Enforcement rnvestiq~tions center INEICI ~as an 
automated system that can be used as a tickler monitoring sys:~~ 
for JUdicial orders !primarily consent decrees!. Tile NEI.C systeM 
~an be used as a supplement to program office systems. As of 
October 1989, administrative orders can now be added and tracked 
in the NE!C data base. The Regional data clerks in the Office of 
Regional counsel can access this system !rom Regional terminals. 
!See the ORC for more information on the services the NEIC system 
can provide. I 

Routine updating must be made a high priority for the automated 
tracking system to be useful. Most progrus with national 
automated data systems have requirements on the frequency of data 
updates for reporting compliance status under the Strategic 
Targeted l'.ctivities for Results System IS'l'l!IRSI and other 
management accountability systems. To obtain maximum 
effectiveness in using these data bases as •tic~ler• monitoring 
systems, RPOs should strive to update order lllilestones no less 
than quarterly, so that current inforaation is available eo 
engineers, project managers an4 supervisors concerning order 
requ1 rements. 

Regulir Superyisory Btyiey gf snt Statui gC !ctiye Orders 

Regular supervisory review is the second eleaent for 
maintaining an effective acnitorin, syatea. supervisors should 
routinely reviev tne status of all cases with the engineer or 
project manager. This will help to ensure that all lllilestones set 
forth in the judicial and adainistrative orders are being met in a 
timely fasnion and that office policy is bein9 carried out 
effectively eB discretionary issues. Gi9Gft the lov visibility of 
settled c .... versus ontoint eases, it is essential that the 
superviao~ 'net tftis tYPG of review on a reqular 
basis. 

The tnir~ el._.nt of an effective syst.- tor aonitor1n9 and 
entorcin9 orders is the Maintenance of the files. sueeessful 
enforcement of order violations often hinqes on the eat&blisnment 
of a •good paper trail•, i.e., factual inforaation that describes 
tne type ot violationlsl, the frequency of violations and the 



L- S 

MONITORING fiNN, QR.SE3S 

-_:_::::-:--?:::-~. shcu:= ·:ono:3.::..:: a.l!.. SOC'J..IT1_e!l.':a~:.sn 0f e!::Jr:s t~ ·:e:-::·. 
~:-~--~~=~. s•1ch as r~uti~e company self-reporting and efE~r:s ~~ 
~~~~~ss ~c~c:~pliance, ~FA contacts ~ith ~he company, ~ele~ho~e 

=a::s. ~ee::nqs and let~ers. 

:~o ~~por:ant elements are necessary for ensuring the in:egr~:~ ~& 
:!'.e doC'.l.'llen~ation in the case file. first, each Region should. 
strt~e to maintain a complete and up-to-date official file. r:~e 
official file can be a separate RPO file, ORC file or a common 
RPO-ORC file depending on the Region. I All documentation 
regard1ng compliance with order requirements should be in the 
designated official file. 

Second, one person should be responsible for- ensuring .that all 
per>:tnen>: documents are in the official case file. This ·•ill 
ensure that all incoming documents are added to the file and that 
·.;r>.en a case file has been borrowed that all documents are sti 11 in 
>:he file ·.;hen it is returned. Standard borrowing procedures allow 
only office personnel to remo~e the file. Monitoring "checked 
out" files is usually initiated by !'~iring b<lrrowers to turn in 
a "check out slip" for all materials leaving the file room or fiLe 
storage area. supervisory o~ersight and routine file reviews · 
should be utilized to ensure all pertinent documents are in the 
official file and that the integrity of the case file is 
suosequent 1 y maintained. AlSo, case fi HIS should not be archi':ed 
until full compliance with any order has been ~erified. 

for reporting !not aonitorin9l purposes, RPO automated data 
systems should uintain a data field for recording penalty 
payments. While RIO& are not responsible for monitorinq and 
co11ectin9 paa&lties, RIOs are responsible for ~eri)ying that all 
penalties, laclGdint assessed stipulated penalties , have been 

j Stipulated penalties are considered •assessed" &nd should be 
entered into the RPO data base when the responsible EPA 
(administrative! or OOJ !judicial) official sends the violator 
a "bill for stipulated penalties•. See Chapter 1'\.<o 
radministrative penalties! and Chapter three !judicial 
penaltles1 for additional guidance. 
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=3:~ =efore terminatl~g or ~~cs1ng cut a judicial and 
3_--:._ ..... :.: ... st~ati!;e order, or reporting t:..'"'te •;iolator 3.S 11 in -::ompl:.a.r-.-:~,, 
:c, ::s data syst<!ms. RPO data systems should provide the aJ\'.ou": 
~! ~e"a!:y assessed and a •yes or no• field on ~hether penalt:es 
:·1a·/e ~een ;ald. 

Chapter Two of this manual describes the procedure for collec::ccr 
adm1nistrat1ve penalties through the financial management offlces 
Of EP~. The Integrated oinancial Management System (!oMS) 
!automated data base> will provide the numerical data on the 
status of each penalty debt and the total amount of penalties 
collected. Chapter Three describes the monitoring and co11ect1on 
of JUdicial penalties by OOJ and the reporting of penalty 
collection information to the IrMs. 

Additional Oytrsignt Raguirrs,nts for !rtpinistratiyt Ordecs 

[Note: Based on a recommendation of the Enforcement Management 
Council, an 0! work group is currently developing a set of minimum 
data requirements that each national proqraa ~ager should 
maintain on administrative enforcement actions froa initiation to· 
compliance with all final order requireaenta. This manual will be 
revised to include those requireaents when they btcoae final. 1 

Some program offices such as the OPTS-Office of compliance 
Monitoring require the Regional Offices to sUbait final civil 
adm1nistrative orders to Headquarters for inclusion on a ceneral 
listing, so that a history of naeionvide non-compliance can be 
ctocwnented. 

Affditigna& gyar•itllt •esrutcz nt;• rgg .nadtsial ors~~ra <CQMMt 
[)9t;CHI} 

Tnis Oir~i .. contained in Appendix 3 of thil chapter outlines 
the basic requireaenta for effective a&n&9eatnt of A9ency consent 
decree tractin, and follow-up responsibilities and suppleaonts 
en is naanual •s 9\li4&nee. 
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··-.:g:-- ->:~ s-:-.~~5 -:':lnse:-.: -.:ec-:-ee '::.-a·-::..::::..:--.q ~e3.surg, eac~ ?.~?~::-. 

~gs;~~s~~~e ~~r q~ar:er~y repor:i~g ~f :~mplia~t~ s:a:~s ~~ :~ 3 
?.c:~·:-? >-:-:.:.-::.3.1 o:-jers ':O OE. see :he JLrect.i·.:es 1n Append:.:< 3 

,.~ .. ,........ 
':nder- EPA gut dance issued on DecemJ:>er- 20, 1983, each Reo ion C1t.:S: 

send to the National Enforcement Investigations center iNEICI -
Lakewood, co, a copy of all judicial orders to which EPA 1s a 
party. This includes State court orders where EPA is a party. 
All subsequent modifications of judicial orders appr-oved by a 
court also must be forwarded. The ORC is responsible for send 1 na 
judictal orders to NEIC unless the Region has officially · 
designated the Regional Program Office as the responsible office. 

The NEIC maintains a central !hard copy! repository for all EPA 
JUdictal orders and an automated management information system 
that stores summaries of each decree. It is essential that the 
EPA nave a complete file on all orders. EPA's enforcement program 
is decentralized and defendants can use that to their advantage tn 
negotiating settlements with EPA Regions. The NEIC central 
Repository enaoles the Agency to exchange information across 
Regions on the scope and type of language provided in orders. For 
example, a defendant may assert that EPA has provided a certatn 
type of relief for a similarly-situated company in another Regton. 
The NEIC- repository provides a tool for enforcement staff to 
·;eri fy that assertion and to determine the context for that 
provtsion. !Obviously, use of a provision In one case does not 
necessari.ly ma.lce it: appropriate in a different case. l 

The NEIC data analyst wno aaint:ains the 0! Docket: in each Office 
of Regional counsel (QRCl can access the NEIC data base for 
judicial order intoraat:ion. Regions also can use the NEIC 
automated sys~ea as a •tickler• systes and as a means of report~ng 
tne compliaace statu& of ju~icial orders under the STARS consent 
decree trac:lll1"'1 ~~~euure mention~ al:love. 
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s~~:~:~: ~J~~a~c~ on :er:l!:caeion of :omplianet ~l:~ 
EME~r:im•ne Aqr*•me~es 

'!'~omu 1:.. ~1&~ms, Jr. ~l 1.,. --"-&1"--\ 
Ass.seane Admtnlstr&eoe foe !nfer~a~nt 

and Comoli&n~e ~onieoe1nq 

'!'~: AISlSt&Mt AdffllRISttltOfl 
~eeton&l Admtniseraeors 
~eq1onal Co~ns••• 

:. 9AC!(gl!OgNQ 

over t~e ~&It several year1, E'A has initiated reeord 
n~moer1 of eivil juo1=1al and administrative enfoeeeaent ~~e 1 ons. 
'!'~e vaat ma~oriey of sueh aetiona have b4en resolved ~y jud1=1at 
eonsent oe~rte or admlntatrative eonstnt order. 

'!'~• terms of many of these aettleaenta require the v1olat~r 
eo oerforM apee1f1e t&lkl nece1aary to tetijfft eo or aeaona~raee 
eo•elianee, to eceoeplia~ apeelt1e environsental elllftijp or ot~er 
r•~el&! acepa, ana to tale pceaertDe4 env1roruaente4ly eenef•c•al 
a~eton. 

SettltBent a~reeeentl tyJ1e&lly a~ei~y that t~t violator 
oertor• certain reauir .. aetiY\&111 &no caerta!ttf report tne1r 
aeeomcl1a~Bent to rP~. vertfieacton that the require~ aetiYit••• 
RIVI ICtijlllJ ~- ICC0Bpl11hl4 11 1ft llltfttill tltBeftt 1ft tnt 
overall aaece18 of t~e Aqency•a entoretBent pr~taa. 

r r . Pp;v:q!!l 

,.. feeue o~ this advtaorv Oiji~aaee 11 on verification o~ 
eo8911aae9 w&ta aettl.-.n& a~reeBenta wntea r~1ce a~e1t1e 
perforaaac. to aehtave or aeintatn eoa,ltanee wtth a f~ijl&tQry 
stan4erC. ••• has onGolnG eeepoall&tltty eor tfilijf1~~ tAat 
settli~ P4Ct1ee are tn e..,liance wtt~ the teraa oe t~e1e 
n~oc1aca~ .. reeeente. To tAll an•• tee Afeacy aey raqutre 
e~ae a raaooA&1ble otf1e1a1 las that tara 11 4et1ned herelnl 
oersonall~ att••' to tAe ace~racy oe 1Rforaet1on eoncatneo '" 
eo•olianee doeuBea'e aada available to EPA p~r•~•nt to t~e 
ear~• of a aettl.-.nt aqreeaent. 



:•e ~~!~tc:::~ ::~::!~3 :~ ~?~ !~~ =~~-~ ~~~~:~: ·~
~=e~:~es art :a~e: :! ·!~!£S::f :- :·e ::~:!:: ~~•: ~ .~~~=~= 
• ~~~F AB PA~ll~B~mA ·!-· '. •• as~·' 1 -e ·~~ . A . ~~~ ~~ ~w~~·-~~~ - -···-·- ~-· - ---~;•~:@~ ea:~ j@~:. 

::~~~~!tly, t~lS ~•~~! :·3: ~ :a:?~ ~4~otr of ~-~U~4:t~ ;&::~ts 
:!~ ooeraee !or et:~~~·~ ;a:~=~s o! :t~• ~L=~ouc ~·~~= :~a 
s~o~eet ol iR on-s~:t ~~set~:~on ey !PA seae~. M~nc~; ~: ~ 3 
::~etal to tn1ur• :~ae ~ll rtc~~t~d com~lianc• re~or~~ ~t@ 
r•ee1vtd :rom cne rtqu!actd !ic111ey 1n a timely manner. :~ 
addle!oM--and eaually as ~~~orean:--ei~ely rev1ev ot syen 
recor:s ~use ~• un:er:a1en oy ~PA =o tnsurt tftac tne rtcor:s 
IH~t adtauaee ·Jnder =·~• ~•r"'t of el'lll seteltllltnt aqrulllotn~. 

~PA exper1enee s~~s enae ene me,c:l~y of 'equlated ~~r~•~s 
~~~• aced eate~ &!~ores eo ~oaply ~it~ e~eir responelbilttias 
unoer e~e envtronaeneal l&~l and requllttons. Hevectneless, ~~• 
Ae~eney muse ~ave eefeetivo monitorinq proeoduree eo deeeet 
tnseanees of neneoaplianet ~ten a settleaent aqreesene. A vteal 
eom~onene of these oroeeduree will be to Insure that the env•r~n· 
mental results ooeatneo •n tne enfoceeaent &Ctton ere tRdeed 
aenteved and enat erimtnal sanctions, where appropriate, ere 
avatlaole eo respond eo tnstanees of intentione! atsrepceseneattQn 
or Eraud eoaateeed by suen violators. 

~PA wtll ensure e~ee all respone101e off1e1ala eneettnq 
into aeetleaene aoreeMenes ~it~ t~• Aqency ere ~•14 eeeounee~l• 
for tnelr suos~ene actions and t~• aettone of any suootdina~es 
res~cnetole for t~e intoraatton eontatn~ 1n eoa,lianee reports 
suoa1eteo eo tne Aqeney. 

r r r. gq;pucz 

A. etrtif&sattqn ty Rttpena&tle eprptrttt OCCis1al 

!Re eoraa of aectleaent aqreeaenta, aa wel! 11 any eeretfi· 
eaeton lanque~e La suDaeqyenc reporta to tne Aqeney, e~ould 
ce dratteo 1n a aaaaer to ttt99er tae aaact&ona or 11 o.s.c. 
ClO~l, l/ ta tne event that telae tnforaation 1a -aow1nqly and 
wtlltu!!y au-.1&& .. to fPA, ~taalon of aqcft falae 1ntoraae1en 

...,ll 

ILoover, 1a aay aacter wtcata cae 3ur1tdiettoa 
ef 8IY Ceeertaent or aqeacy of tao aaic~ lta&ea •now· 
tat1F ••• willfully falalf&eo, eeace&la or covera up 
IDf U1Cit, ad._, OC' Q'fi.CO a 88UUd faet, er 11411U ••1 falao, flet&caoua or rrau4uleat acaceeonta or 
re,reaefttatlOfta, or aaaee or ~•o• iftf falae wr1&1n' 
or ~oeuaeftt •nowtn' tfte ease to ~tala eay falae, 
et~tittous or trayduleftt ataceeeat or efttry, shall ~• 
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~ = ~: : ~!: ~ : : ~ ~: ~ ~: ~ : : : ~ : ~ : ~ : ' ~ l ~ ~ ~ : ~ e : ~·~ : : ~ ~ ~ @ • ~ ~ " ~ : : : ; : : •• ' : " " • 

:~ :.:~ ':"!%:'~~~:~.-:"". :-·1: :?.s: ~-~:: "'.:::s~ :::Jj~~~ 1~~~~-_,.J :.'.? -";i~:, 

:: ,·,~~!y ~omc::a~:! ~~:- :-! :!:•s . ·---~:-; ~~:es::~!s ... 
3 se::~@~@~: !=:~•~e-:. !xa-:.es :~ :o:.~l~!~~::~ :~ t.:l:J-:.!:~ 
::~::~~~=• :~=~~~!, :.: a:i -:: :~~~:td :o, ~~~o~:as 1 dO:z 
:::@:5, ~~s~osa: :•~==~s, ~~~ :ece~;:s :: ~an:!es:s. 

A::!:~~e~: A :s a s~:;@s:ed :ype o~ =~•c~li!: e~at :t~ : 1 
:@Ye!~ped ~~~ JSe ~::~~~ ~!c, ='ocram area. 5/ 7~@ ~~ec~~!s: 
:."tc~..;r::m.s examp~e.s :::!' s;!!c~!:~ ~oc~li"'tFJ:aty e'Yldtf'l<:t 's'Fil:;, c.an :e 
~ecu~:!d :o s~est&~:~!:! :~a: ;resc!~~@d ac:~cns ~ave, ~~ ~ac:, 
:~@FI YFH:l®C:4Jt@!"', 

;Ris ou1dane• is ~o o~ovid• assiseanee eo eP~ em~loye•s 
~no ne~oe1~ee an~ ~~a:e st~elomene do~umenes. It 11 ap~ro~~taee 
·~en cl~eumseances so :1ceaee enae such doeuaentl contain 
suee1c1ene ce~tl~leatlon lanquaqe for •~sur1nq, eo ene ~&ximum 
ex:ene posstole, e~ae alt ~•pores made eo tP~. purauant eo ene 
ee~ms of any seeelemene aqretmene, are true, aeeurae•, and 
co~oltte, an: e~ae sucM ~teores ~~• attested eo ~y a ~•s~on8 1 ole 
ot!lCl&l. · 

~~' Aetncy muse incorporate ~itnin its overall requlato~y 
~ramewo~• all ~oasonaolt means ~or aasur1ng coapl&ance oy tnt 
~equlated eom~unity. The inel~sion ot collplia~ce eertifieetlon 
lll nq'Hqe, SUCICIOrt t<% O'f O~I!Clllt dCIC\IlllltRtllt 10R ttq\11 ft~tfHlll, 1 n 
neaoeiaeed settlement aqreemenes May, in appropriate inttanees, 
mean ~ne 01fferenee O~twee" Eull ~oapl1ance Wit" oct~ en• 
leetor and t~e spirit oe the law, and eclletl'linq len than full 
compl111nee. In the ease of tftt latter, the Y1oltt1nq party 
is e~en sub1eet eo the sanctione ot the federal c~iatnal eode. 

_11 EPA or a State may oe unaole eo confirm the aec~raey o! 
e•rt1fieatioae for tn extended per1oo oe time. therefore, 
it is sa"aeted that, w~enevec eertifieation ~y a respondent/ 
defen.._t te reauired, t~e ordeetdeeree provide that "bae•-up• 
deewaeeeat10ft•·•~cn as LaDoreeory notes ano aatttllll oe tne 
evoos lleced tn the exaaples in t~e teat acove--~• retained ~o~ 
an eporoprtace pertod oe time, suen as tn:ee years. see, eor 
e1aaple, t~e l year retention time in 40 era Slll.4l!jll2l. 
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FROM: 

l ~I TED STA HS E.\\JRO' \f£'. T.H ?RO TECTJO\ AGE\C \ 
'~ -t.SHI"1CTO"~-- D.C. ~J)-Lf<i 

JAN 2 4 :9;0 

This meaerandU3 provides quidance en th411 use ef 
s~ipulated penalties in aettleaent of entorc ... nt actions. 
For each issue diseu3&ed, a preferred approach is stated 
alonq with ita rationale. These preferred approaches should 
be followed Lbeent unusual circuaatances 4ictatin~ an alter• 
native approach. The quidance applies to jUdicial ;ettle
lllents except that it 40418 not auper111ede the S.pt~r n, 
l987 Guidance on tae Use of Stipulated Pen&lties in Hazardous 
Waate Conaent o.cr..s. It also applies to a4ainiatrative 
cases where EPA na. leqal autAo~ity to .... sa stipulated 
penalties. 

StiPulated penalties are penalties a9Toed to by the 
parties to a M'ttl~t aqr~t for violaticm of the &9T"
aent'a provl.aiCINI. ~ p~m&lt.iem are t.beft H4e a pu-t of 
t.lle 119r.-nt, and U'lll Glllt=ea@le if it 1411 Yiola't414. IA EPA 
uttlelMl!t •9T~ta. t.Bo priury ~l of a atJ.;mlaue! 
penalty ia to Girt q u etfec:ti't'e c!etarret~t to •l.olati~ tae 
uttlalMl!t ••• 1'\t. 

An'! Oleu"ly det~le neot ill a MttllllllloU\t ~~t. 
NY be a;pcTaht.e fw i!U@IIUa't414 pc~Mlti88 in a ; ;u cu•. 
Such •••u ael\WM tutift; aNS roportincJ nq~UrlllllloU\ta, 
inteda and fiMl IIJ.lqt.can ia ~l11&:4a aetu~l•, in4 
tJ.nal <Saorustrat.l.ot~ of ~liMCe. 'ftWI ~t l1U~111ticm 
tau u1111971e4 ~ a CAM M<Nl4 eud1.1lly eouidU vtl.ic:8 
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~C:i~':.~~;"',l%~. 9~t:.~.~-:'l, Scu:::::gs ~ay ~.!.l,zli ::t:.s 4;;;""'.~1 ·~,·;~ ~,~~.": . 1 

:.:.4 qov.¥H'f'4ll4Hit i"las riiserved all rlghts to pursue var 1cus 
eJ;!~rc&lllflnt :<!lspons&S for cons111nt agr<!l'i!lll.<!ir'lt violat 1ons. · 

I!. Lavml of Stipulatad Ptnalties 

aecaus'il th111 statutes EPA is charg®d ~ith anforcing var1 
so ·•ld<~ly, penalty sch~tduhs tor all lUtdia or typ41 s o! violaQ 
tlons are not pract1cal. There ar~t, ho~ev<!lr, S<!IVeral imporQ 
tant crlt<!lrla ~hlch should al~ays be conll!id®r®d in s®tting 
stlpulat<!ld P®nalty amounts. Each proqraa ottic<!l, in conc<1rt 
with the appropriate O!CM Aasceiat<!l Enforce••nt counsel, m.ay 
want to conaider providing further, gore s~i~ic quid~c<!l on 
appropriate lev<~~ls or r~g111s tor stipulated ~nmltias bas<!ld 
on the criteria bGlaw. 

One kay eleDent vhicb applies to uettinq the levels of 
all stipulate4 penalties tor violation of a consent aqree•ent 
provision is that the defendant is by definition a re~at 
offender when the provision is violated. Por tais reason, 
such stipulated ~nalties should be bigber on a ~r day 04sis 
th~ the initial civil penalties iRpesed. ~ Guidelines for 
!nforcinq l"edenl Oistric:t COUrt O'l:'der11 in EnvironlMl'ltal 
casu ( GM-27) • 

The eeoi'!Qllll,c: benet 1 t ac:c:ninq tl::l a seun:e 4\ie tl::l 111 

violation sbCNld bG rec:ovue4 in Clriu fOT the ltipulated 
penalty tl::l be ~ effective deterrent. For ~ types of 
violation~, such as notice prcviaicca, tbe ~c: benefit 
of noncoa;~li~ uy be llliniul, t~ 11i9nif.l.cant llti;N
lated pen.ltia MY be IIIIV9&'0PZ"iate ba•114 em ~ c:riU!ria u 
di.lll=ased belov. For t.I188G types of violations, M ton~~~~! 
au anal}'llia is nec:nsuy. ~ viola1Uoa of P1'0Villion~ vnioh 
involve.quantifiable delayed or avoidAd eoeta, sueo as 
installat!Otl of COI'IU'Ol equipi~Sf\t u p&rt. of a eo~~q~liance 
schedule, the ainiaua stipulated penalty ~ld be the 
ec:onoaic: benefit of DOC!! ;,:UaJliCe. loucua, tM neidivin 
factor will neuly alnys ~ity a penalty well ~· t.11..1.a 
IIU.niliNII, wtUc:ll ott. Mn·u u t.IWII poiltt of <ie~e for 1 
111 ini IIIWII init.ial ,......, ty • 

~ I &W'III Uility to pey can be anotl!.U iD110rt&llt 
crituiCM tilt 00111111~. laW lliiUidl of a ~ut a atiSNl&'t.Gd 
penalty 18 will depsnd an boW fin&ncielli llli9ftificant it 1& 
to t.IWii h&W. ~ aM lti;Nllte!S pen& ty Rf ~ 

' In COMic!uia9 ~ to It~ ,.,.ltiCG to ~iol&tiOI'II 
\ll'lc:overed by 1.1'1 enviroc~Bental a~i t, tbe lito'~'~ u, UU Final 
UA Policy on the tftC:l~U~iOtl of ~i:roclae!\Ul A~itinq ~is.l.oM 
in ll'ltore--.nt s.tttl--.nu (Gii-!12) dcNlci ~ COM'lalt.ed. 



f ~;"1ci.~cu1lly crippling to one sourc!!, 'Jhile :urely a ro<.:l::~e 
t::usll'H!SS ~~~~~~~ for another. Ho<JI!V!!r, th411 burd41tn is al·•<~~ys 
on the def~ant to ra~s411 such ~ssu11s durlng negotiations and 
to justify l~er stipulated penaltl!IS than l:he government has 
proposed. Financial ability to pay a penalty can bG 
::!ete,.,.ined using the MEL computer prograa for corperat 111 
violators and tne MABEL computer proqra. for aunicipal 
Vlolators. 

rt should bG emphasized that tnia factor should not 0. 
considered a reason tor lowerinq the level ot stipulated 
penalti!IUI bGlow tne level equal to tne 41<:0no.Uc O.netit. It 
woulcl uinly affect tne d~ee to ldlicn tnia ~ .Uni!MIII 
amount is increased to account for the racidivtat nature of 
the violation. The key concern is that stipulated penalties 
should be set at levels whic:b are significant enouqh to deter 
violations rather than resultinq in a •pay-to-pollute• 
sene-. 

Mother criterion wt~J.cn llboulci 0. c:on.siciarad in 11ettinq 
lltipulatad penalty aaounta is the qravity of the violation, 
.J....A.., how critical ill the nquir...nt to tae ovenll 
r~~q~.~latory sen- &'l<i I1Civ enviroNMntally lliqniUcant ill tne 
violation. The environaental 11iqnificance factor anoulci 
incl~de consideration of potential and actual barB to human 
heal t.n a.ncl tlle environaent. In qenual, c:onaent aqr-nt 
proviaion.s ldlic:h are central to a pu'tic:ulu ~atory 
sch- should !lave IU~ .UpW.aUd penal ties tllan 
provisions taat are CONiidu'ecl 1-. sit;IU.Ucant. It is Ull to 
eac:b enforc:eaent ~09%'UII to Mlul jla:ll ?"'ta &l:lcNt tM relative 
illlportance of respect!Ye ~. A.ll prniCNSly noted, 
solM con.sent aqr......,t ~ INdl u notice ~ision.s 
uy nave little 01r co aucciaUd e<:CWJ~~ie benefit, I:M&t uy 
never-t.nelesa be aitic:al to tM re;u.latory ~OOFUI in 
q\IGIIItiOfi anci WCIW.IS ~ lU9b eUpW.&UI£ penalties. 

~ CCII'ISicSentiaa maUd to t.M tn•ity : c :n.ent 
is tJse ~·• ~ Of c lieace. If 1:M souc:e w.. a 
racor'IS of prtiidOU nolatiorllll, II IU ... lltiptalatet£ penalty 
1114 lf be na: 1 U'J' l:lllc:aWM MZliU tlifttOJ:C: 'lllll't Nllljp ~ Ia llS vel' Ill 
in411fhc:ti'NI Sa ~ilwf .W:.equ 1nt violatic:ms. 

An tt sr qUoa to C~C~Mi~ rt uvu ~ .Upiilatecl 
.,.nalty k "' La u u:alatirWI adi:IS'lle, 1a did!: tM 
atipulatdill 11 •tty '"'RMIUIIII rita 1:M 1~ of 1:M 
violatiOIII. rw ~la, 't'J.olatic:ms of ~ to two wwlliiiUD!IIr:&s lllli-t 
nave atipqlated penalties of 11000 ~ day ~la violatiORB 
of t1r10 to fOG" '.llll?lrll' IIIIi• ~ stipqlatecl ~ltiea of $2000 
per <t.ay, anci 1110 em. 
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a-• a.~C~Jtd ~o be vio:a:ed long enough for a cap to b@ ~eac~
ed, serlOU$ envlronmental consequences may have occurred. 

Providinq that stipulate~d p41na1ties only apply for a 
spec1fic, reasonably short period of time in conjunctlon with 
reserving to ~~e government all available enforce~•nt res?Qn
ses for violation of the consent agreement, however, solves 
m~ny of the problema mentioned above. Sy its own to~ 
stipulated penalties will not accrue to levels defendants can 
ar<;;Ue a:n1 inequitable. The <;OVIIIJ:'NIItnt will 0. in a !llttonq 
position when it pursu111c other 41nforcement options, mucn as 
c:ont~U~pt actions or a norv enfc:n:-e~t action to g411t 
additional ~nalties, l:leeaU$e it ean arvu• that the penaltia& 
in the oriqinal consent aqreeaent were not enouqa to deter 
the defendant froa furtber violations and the possibility of 
additional penaltiea was clearly eontGBPl&tad. 

All c:onaent aqrHINl'lts liN.IIt eontain • pnrvhion wiell. 
re••rv•• to tae qoverN~ent the riqnt to. p!U'S\MI any leqally· 
available antorcesent response tor violation of any consent 
aqreeaent provision. 'l'hHe 411!'ltoreesent respoN~a 'IIOQld 
include civil c:onteapt ~nqa ll.n4 1njwct1ve relief, and 
crillllina! c:onte:apt pre<:H<U.I)CJIII fOI' pu-1:.ic::'\11uly 89%11>910WI 
violat.ioiUI. Hcwevu, tor provisions uncia tad ey statute or 
req'U!ation and vtlic::A aave ~;Nlatact penalt.l.ee attached, a 
reservation to ~11111 atatutozy penaltiee ia a~atact ~t 
not required. 101' IIIOdol l~, aee tile oetobcr u, UIIIJ 
Guittwe for D:nfti.Dtl ~C:ial COI!Uft~ DHUIII (Git-17), 

vt. S:plles;t;iqn of Uipplate1 hnfl't,iM 

The~ afloW.ci be~ to collect tJM full 
UIOW'It of stipula1:4JcS penaltiee ciae qM~u a c:an:aent IICP'.-:1t. 
lfC a9TMII!Ieftt •Moalci flU ut.ic:i~ : $ CllliM by Q«if'IUwJ 
ins~ wue it rill biD allCN!IId, uide fl:QII a~ 
folt'Ce Mjcmz'e cJ..nillle. l8 &'U"e, tlildOI'UMDlG e~, 
hov-er, ea. ...UU• of a cue M1' iaiU.c:aU tat Ul4l ~-
Mnt My £ be ta. ,.., J8't it eo;E Ill to OOllect. l'olr 
penaltiee tlo • ~. t.M puw 1 t lllllllf elM aueiM 
prouC'1Jtoi 41h:=etJ.GIIII ~~~el'"i,. to ~fg a dznw:t !!or: 
atiSIQl~ z 'tJ.• fw 'rioldiOM of a una at •• 
!Mtlt. 

It 8117 ~ be qpo:c:pdaU to pnovide t.l'aat .Uptll~ 
penaltJ.• t• 'riolaUoa of ~ill 111U~ La a Ollllllll'liU'IIeO 
acaactule rill l3e fW9i'f'liiiD .l..t U. fiMl li'llldliM fw aetU...,m, 
c:oaplianee 1a .c. ftU ie cle~Uly lMSJUpria~ ~· 1:Mn 
ia dqnifie.M ...,~ Hftl ce...S bJf Ue def81MM't 
aill&ift9 u. illtuill it""U.D~M. U ~ e pnoviat• 1e I.I.Md, 



:::a 1f!:i:r-.d~nt s;!.o:...:l1 ;e:=:2:-a~:; b~ ;:-@qu~;:~d ~o pl~c~ 21 c:::--~a,:: 
pena:~:as in an escrow a=co~~e un~ll compliance by the flnal 
~eadline is achieved. 

rn judicial cases, the Attorney General and his 
delegatees in the Depar~~ent of Justice (DOJ) have plenary 
prosecutorial discretion to compromise stipulated penalties. 
This authority stems from 25 u.s.c. § 516, ~hich reserves to 
DOJ a\JtllorH.y <eo conduct. th® litiqation of tlHI United States, 
including cases in ~hlch an agency of the United States is a 
par<ey, and the cases and requlationa broadly interpreting 
this authority. 

In administrative cases handled solely by !PA, 
stipulated penalties should C. collected pursuant to the 
enforcement authority granted to EPA under the statute qover
ninq the case. This authority to collect and comproaise 
stipulated penalties varia& froa statute to statute. 

separate froa the process tor collectinq stipulated 
penalties, EPA must keep traex of aoney·oved the federal 
qovernaent (accounts receivable) resultinq out of the aet.i-
vi ties of the includi lld:laini•1!ra!!iv• 

po~~~Mlt1 ~.:. 
pcliciee !or 
pen11l ti u due 11M owi.nq IIIWit 1>111 r~tporteci vi thin tb.I:'M cillys t 
the Reqional financial ll&n&'\l.-nt Oftic:e (FMC). ~ rMO is 
responsible tor enterift4 the atipulated penalty as an 
acceu.nu receivable into the Aqeney'a Inteqrated. P'l.nU~c:illl 
M11naqe•ent syataa (IFMS). The •appropriate a9enc:y official• 
~ho deterainea the existence of a atipulated penalty ac:cou.nt 
receivable is reeponeible tor k~in; the rHO u~~ on tae 
status of enforeeaent pen4lty collection efforts. A more 
detailed ac:~t of th41111e P¥"OC:~M is inc:ll!ded J.n the 
Ma.nullll em Mcft.l.tOTin; &.1'14 ~oreint ~irtr11Uve and. ~!
c:ial orders. 

~ •=4.nirtnl:QH 
~~ ss I•l 

Deprty. !11.8oi;J.crual Adainiatzal:Qn 
!il.8ol; 1 CMI I •I 

Reqional ~la 
Req i CIIUII I •I 
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• D<:llldd !:1 Uot'l: 
G~n~rl!l.l. COWlSd 

Mary T. smith, Acting Director 
ri•ld Operations and support Oiviaion 
Office of Mobile Sources 

David Suente, Chief 
Environaenta.l. Enforcement section 
u.s. Department of Justice 

Associate Enforcement counsels 
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5\.:BJECi: Agency Judicial Coruent ~ T~g i!ld Follow-up Di.rect1ve ---FROM: Ja.mes M. Scr~ /11__:;,. 
Assistant A~tntor 

TO AmsW\t Ac!m.ini5tnton 
!Ug:iona.l Ac!m.ini5tn ton, l·X 

This memorandum tra.Mmits tlw Apnc:y Jlldic:W Co~t Decn<e Traclr.ing · 
and FoUow·up Oinc:tive. "!"he Dtnc:tiw sped fie Apnc:y ~mts for how EPA 
~OM! Offices tnck compli.ance with jl!dldal C~X~Mnt ~ ~ts 4!ld ~or 
how Regions H!ect a.nd dOCUJNflt ded.siofia QC\ ~~follow-up 
~to Cl:lftMI'It ~vioLatioN (for tba puzpc1u ol this Directive, the use oi 
the tm:n ·consent~- also izldwiel ~u1lcle!Jy iJ:npt*d CX)I.Irt orders). Ead\ 
~on shoWd. develop &tid oac:ute 1 pl&ft· 110 iJ:npilll:nalt this Dlrecti.w so that ill 
elements will be in pW:e by Apr;l30, 1990. By DO lal!llr .tN.n May 30. ad\ ~on 
sho\lld 5\lbmit 110 l:l'llt 1 ~1.1131 ~ the Sl!llpl they hAve t:Wtn to 
irnplll:nent tba ObdN. ID addfliall. we ill.,. 110 ~ it:s implemomtation 
du.Ms this }'illts 1udit:s a1 the Of&. a1 ~~ ~ 

Thie Dti:Clh41 Mill donalcifoed ahilr &%1 Ulliii'tili¥'8 mWw CJi ~t ~C)' 
r~ &lid pc•:tiCI'I ~ owr the Lut 1\iN ll'il:lntN, i.n CONu.ltation 
witlllbe • • wst ~ Cowldl and the~~ OffiA::e Oi.r«tcn. 
We q; I , !be w16o&t:s al the ~ U'id ~ offit;a, wl\id\ !Nde 
sill L' 1!1 ~ 110 N sl\ldy &tid 110 tM ~~ o4 the ~ts 
""'tliNd m t.tua OizaN. T'be !'411\dlta.l\t OU>ctttt oui11Nis the buic ~ts 
tiW n MJ 11 vy to 6::!i•tly m.aMf1 CNl CII:II'IMU ~ ~ &tid fcl&w-up 
~ U'id tMWd be l.i.lllld u 1 ~toN Af!IN:Y '1oWIIW on 
~l'litof!IIS Uld ~ A.d.I.Nnistnliw aM Jud!dal ~·, wtl.l.ch OEQ.( will 
5001'1 be pu.bi.i.sl\inl. 



. 4-----·"--- __ , 
-- -'"" ,_, _______ • .J-~ -

There are a fe-y..· ~eqt.:.1reme:1ts r":-o~ ~ne Dtrect:ve ~t'.at r '.•.--auld. :1J<e ~ 0 ~:~.-- .. .::-: ._ 
7~.e Directive emphas<zes the need for •dequate dOC"..:mentanon of each no'.a-t:oc. 
l:'.d :.he sele<:~on oi the Agenc:vs enforcement response <n response co a v1olar:or. 
r;,.e dc<'..:mentallon reqwrement IS handled through the use of a form wrJc..'1 has 
~n kept bas1c so as to not cause a resoW"Ce drain on RegJonal resources. The 
Duecnve also lays out a requirement for database maMgement but proV1des each 
~Jon wuh ma.xi.mum flexibility on seli!Cti..ng the appropriate method or 
ma.intamirlg its database b~ on its cue!oad and computu~r cap4:bilit:ies. Finallv, the 
Directive requires that the Regional Prognll'l Division and the Office of Regional 
Cour.sel jointly select the Agmcy l'll$pot\H to a c~ dec::N~~~ violation. \Ylth the 
decision made at the Branch Chier or higher level in keeping \Ylth the seriousness 
assooated wtth COI'\Sef\t decree viol4tions. 

Fulfill.ing the r~erti:S of the Direcion shO\lld illow us to sucassfully 
addriesS the incru.sing workload usociated with the growitlg n~ of jl.!dicial 
consent decrees. We will soon be disc:u.ssing with the H.&i~ EnicrCI!!Mflt 
Office Directors the approptiatcMU ot apply\nl eiement:s ot thew judicial Dinl<:ti1111 
requirements to at lust soi.'M dasMS ot ~trat:ift enioi'CCIC\t orden. 

£ad\ ~ .:urrentiy t epoe t:s ~ on the slaNa ol ead1 ACtive C:Ot\Mt\t 

decmr as put ot the Apru:y's STARS ijiltiiiL. OECM would like 110 m.ovv to 
ovemsnt ot RagWNJ a:lC\MIU ciec:%w ~ Uld ft.XJow..~.~p ~tation 
throusft our~~ audbs, radw dial\ thrcup the ST.US S)'Stam. We 
will &SMIII the ~· N:CIIIIII izl imp~ this Otndi" with the pi ot 
droppiz\S this acti'Vity M & ST .US ~ 'NU'Ite in FY 1992. We will also bill 
workins wttft the~~ Of!ot ~ 110 irll:iu.de CONif\t 

decmr tn.ddns U'ld fellow-up 6Ctlvity in tbllir P'li«\1 audit~ N. we 
moveiiO circp the STAI:S ~ ~tl, 1'1'-.,... must UII\I.N that their 
~t ~ tn.ckil!l ij'l! '"'Mft 1M Clp"':!ty 110 ~ IUMiy izllonNtion or 
repons on the~ statw ol tMilr cor It deer 11 110 tupcaa to iMlmlalion 
requests th.u mipt l d'N.Ily be m.a.de by Af/I!At:11NA'$ •lOIN or in~ to 
ou~~ 



.J. 

OE<::A" is ava.Liable ~o prov1de assista.r.ce to :_,.ou ~""! .rr.yleiT'.e:-.~:-.g ::--.~s :-·.~.,:.:·. 7 

R.:ck Duiiv, Chief oi the Compliance Evaluatlon 6ranc:t, Of Btli w." oi ·~.:s s:a.:: "'~ 
a>·adable to assist t.".e Regions on the techrucal and management :e<;•.:uements a: . .: 
ca.n ~reached at.382·3130. Regions interested ll'. explonng tMeopnon oi •.:st~.g ::.e 
consent decree crackU'1g database management system developed by the \:<conai 
E:Uorcement Investigation Center (the :--."EJC..CDETSl should ron tact Rob Ludla•,., a: 
776-32!0. 

cc Headquuten EniorO!l!!l\en t Offic:e Dil"'!ctors 
Deputy ~otul Adr.ni.l'l.ist:rators, l·X 
Regiotul C~. I· X 
Assoclate Eniorc:em~t Coun.sel.s 
Acting ~. NEIC 
Regiotul l"Toira.m Divi.sion DiNc1:on. I· X 
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T"ni.s directive ts ?rov:~ed :o ·~!a...r:iy and S!..:.pplefr',erH ex:sr:::g . ..\.§;e~,__-; 
:-eqw1rements and g: .. udar.ce :or ;ud1c:ai corLs.erH decre-e ::racklf'.g ar.d :oi:ow~·..:.:
.-\ger,cy managers resportslbie for co:ns-ertt dec~ rracku'.g artd foUo., .. ·_,Jo ac::, ... ::~ 
::-.ust tmplement the re<[uirements of thts direcetve. :vtanagers are also ;esoor.s 1:.e 
ior iulfilling any additional re<[u.irements for con..o:ent decre-e tracking and follow-_:
:nat are tssued by :--;a tiona.! Prog:ra.-n Manager.;. This Oir~ ve L> effect~ ve .-\or.l 3c. 
:990. For purposes of this Directive, the term "con..-<ent decre-e' i.ndudes 1ud 1 ~a~>; 
:mposed court orders. 

This directive prescribes judic:W consent de<:ree tracking and follow-up 
re<[uirements for the following areas: 

1. Implementing the Agency Guida:~a on Certification of Compiiat~ce Wl th 
E.niorCIIlll'lel'\t Agreement:~ 

2. Regional consent de<:ree tncldllg md follow-up catabue =gement 
3. File docw:nentation of consent de<:ree violatiON · 
4. Decisions on Agency follow-up to violations 

A. Respon.sibili ty for decision 
B. General aitem for m.alcing foLlow-up decisions 
C. File docw:nentation of follow-up dec:ision.s 

5. Maintaining data on the c:urrent stai'WI of EPA~~ d~ 
6. Termination of consent~ a.nci ~ c:ue 

BAO:GROUNQ 

Co~t Deaw 1'~ Responsibilltia: 

Coosent cieaw ~ a.nci ~is~ by udl Regional Office 
W'lder the directkln of the~ ~ll:lr. Withln each Region. mmt 
repocLSib\l.l- ue Wnd befwwa1 the OEfl.cl ot ~ C~ (ORO and the 
~~~ror~~adivity. CcNnUy,tN! 
r~ ue c!tru:IC within tiiC!\ Pepm • ~ 

~" ...... a~ 
' I' e! ~ ~ uv ~for i!wl<.l'ferallrNN~t md 

c:Uz•s'r ol dwl I 'I'""''&!~ pc~ ill~ wUh the poi!M and 
~of l!wl Aflltrq and ad\ NatlocNl Pfapm <::lEfk& II\ that rol.e. INy are 
~bIN~~ c:Di!IMI! dd!c::rlili ~and. fedlow-up 
a.divil:lal: 

1. ~ &lcftc with OIIC. dw poq 181 ~ CQ! I.U ~~Ill con tam 
~/111i' ·: ._ ttw mt"*m'• tbl J l'""''i ~ 111:1 ~ 
axnptl.l.nce staN~-



""' ....,u~c.-,- . ...,,.,. -...,,....,.,...,;, .3 ... -~ r -..' •'- - ..0 
- '-'>;;.-:;- ................ ~ "'-'~";:"", ........................ , -.e ... or:serH _ece-e :-e...::.;.::-::;..=:-:~ 

..:x oi aJ''> ... "'.O~"".c:e.:. a..-;d ·..:..-.a...'"'-"".C 1..l.l".ced .:-:s?€<:.ons ar,d ~~e :-ece::: l.-,: ·~ 
: e~i 1,. ~ra 0 l:?S. 

3 '"'~' ' > h I . ' h . ~l.~rjng wnet..er t.-ere a..re VlOta.tloru ot r. e consent ::!ece-e a.:-. .:. 
r-ot:ifytng the ORC of eac.>-t .• ,oJation. 

4. Maintaining a database of cot~Sent deaee staN.s which trad.s comoie~~~ ~: 
consent milestones and denotes violat:ions. (Gm be a compo1unt of J • 

RtgJO?l·wW cons.rnt derree d.!;~ systtm.) · 

5. Detmnini!lg (joirttly with the ORC) the appropm~ Agency response :o e•(c. 
vioLation. 

6. In oonCI!I't with the ORC, mail'\Wrting oomplete file diXW:I'Ientat:ion of 
oon.sent decree violations and the ~t follow-up activity, including 
docw:nental:ion of ill OOt'!Sent ~vioLatioN and follow-up decisions. !File 
dO<:'Ul!lentat:ion mwt be maintaiMd irt whataver file or fiJA!5 the RAtgion uses as 
the offic:W ase file, whether in a s.pani>ll Progr;un file, ORC file or a oommon 
Program-oRe &J 

7. !'lotifying the ORC whM\ ill the ~ts of tN! OOt'!Sent decree have 
been met so that tN! ORC C2J\ track 1M uaist in tN! tlln:l'liN.t:ion of the 
decree accordi.ng to the terw oi 1M clcc:ra . 

OffiCIIS of bgioMl ~ 

The OffiCll of 1M~~ in ach Rep:la is tespousible for the 
following RegiON.! Offic:a c::oNIIIU dol:mt tfiC.Id.n& U\d follow-~.~p acl:ivitla: 



5. L"'l concert wtth t.he Program Div\Slon, mamta.tr.mg complete i"e 
doc•Jmentatton of consent decr~ Vlolatioru a.nd the subsequent foUow·'~? 
activ:ty, including documentation ol all consent decr~ vtolatlons a.nd 
follow-up deds10ru. (File documentation must be maintained in whatever :::e 
or files the Reg~on uses as the official case file, whether in a separate ORC f::e. 
Prog:ra.m file, or a comma n P1'og:r a.m-0 R C tile.) 

6. Ma.intaini.ng and f'el'OI'ting data on the status of active consent de-cre-es as 
might be required by the Ageru:y ZNNgl!!l\ent and accountability s~tems 

7. Assisting in obtaining the termination of consent de<:re.!!S which have 
been successiull y fuliilled, inducting upclating the Ageru:y tXlCi<E1' 
database to reflKt =nmt status. 

1. !Mfi EMfMJNG JHE AGENcy (jUIDANg ON CE'RIJFlCATION OF 
CDMPt.lA.Na WITH ENFORCEMENI AGUEMENJ'S 

Background: 

Cutifiation ~1:11 went~ in IN! July 2.5, 1988 memonndu.m 
from Thomas L Adml:ll Jr. to A.Nlstaru ~ten.~ Ad.mi.nistriltors 
artd RepxW COUNels, "Cuid~N:a on Car11.!c::u:la\ oi Compliancll with Eniorcement 
AgzMilwnta. • Thia ~~1M~ oi axnp~ Cil!'t!J'iation 
~an whidl& ~oiflda! ~ &tiiiSts to the~ of 
Worm&l:icxl c:onta.inld m compi.Lartc:lll ~ lNd.e a~ to EPA punua.J'lt to 
the !linN ala~ a:pmwnt) 1M the M&C! for l:ld~ ~ 
d~~fof~~oithe~ 

~ 

~ ,.,,.. m1.1111t taJr.e,. to i.Nw'w ttw all sd mT~XV@d.l.n ~$ a.J'ld 
n J Cl~ CDI•Lt direr• Itt fu.lly &watt al th& ~1:11 oi tM My 2.5, 1988 
~ ~Ni~Mn.t~dum and tN& l'oiky. (While dW ~~lies mo:n broadly 
th.Ut 10 ~ doilc:reu, tM ~Ill INa Polky w!I1 rn Cllfily m ~t 
d~ ~with tM ~oi the NISt oi th& ~) 

Staff lamliV@d. !n ~ COIIM!t dlwaa m1.1111t ~ th& ~for 
~w.kln oi cca"l~ aM for~ by I ~Je Cllii!d& ~ 



,~:/'; ;:~" ;;~:~~~~~;-c~ ~~~s~~~~:.~~ ::~~-~~ ~~~~~:. ~~-ac:: 2:: ·· ·-. 
::-2 .,e~:..:;-.g ;a:':"'; :J ~~.e A.ger.:-: ·,\·,"'-:.:.'"'. ?:...;·~'x: :o .:!Jc...::.~e~, .:::r:".::- .. d:-. .: 2 
',\·::~ tf,e :errns of ~he decee. s~.a1l ~e s1g~ed by a :-espons1ble oir~.:-:.a~. :: .... ~ ~e-:::·:.. 
.:er::f.cation and cioc..1mentanon ~eq· .. ure!Y\er.ts should b€ !"ais.e-d ear~::::--. ::-.e 
c.egooaoon and drainng process. 

Reg10nal managers who review and approve draited consem decrees m'-lst 

assure that the Gu1dance has been adequately i.ncol"jXlrated or deternune that :he 
G u1da.nce is not appliab!e for the specific case. 

Staff and managers within the OEQ{ Associa.te Enforcement CoUJ'\S<'!l Offic~ 
mu.st also review drillted consent decrees for lnc!u.sion a.nd/ or i!.pplica.biliry of the 
Guidance. Implementation of the certification il.nd d0C1.1mentat:ion requirements 
will be a component of the ongoing oversight il.nd pe!iodic !'II!Vi~ conducted bv 

. OEC'vl'. . 

2. REGIONAL CONSENt PECREE TMOQNG PAIAB..W: 'M.Ae'lAGEXE:Nr 

Background; • 
~Program Dlvi.sioo.s an~ ~Le fer t:nckirlg c:cmpiW\ce witi'l act:ive 

con~t d4aees once the d4aee h.u been entend by the Cowt. 1M ORC is 
responsible for obta.i.nir\i a copy oe the entmld dCIIa'llt and prov\c!ins it to the 
Prognm Division and the F'INJICW ~ Of&:a (for perW.ty tncking). [f the 
decree h.u been entend but il. copy h.u not Y'ftbem made availabLe. the program can 
we the lodp:i d.eclw dwi.nJ the interit.n, if it is !mown that the final d4lc:ree was not 
cN.npd. 

C=pi.W\c:e ~is a.a::cG~pUs.hoild ~ IN Nalipt oe iipo&'I:S a.nd other 
de!ivval:Us irocn the~ d.ecra p&'litls 1M. ~ the ua ol &MOW\Ced a.nd 
~ ~ In Cllll'ddr 110 ~ wi'ledw a puty is CWTentiy i.n 
ccmp~ with the Ql'lll 1t at:~ tbe ~ ~ sd ml.llt 
~~-~ol~~~-~~~~ 
~mit~ Il:ldldl Cllilllll ol cisliwnl:lla l.alia. the~ stlili 
shou.ld d I 'NIItbe ~ ~yllllilllti!N c:t..a• ~t:s, 

1 
~ • , tm ~isM~ e!=-t a illffedi" w WMiy 

t:n ' ' s•: 4 w *'i ol Cllilllll statw. This pollc:)r ow:liMII ~Ill! for 1M 
allft 9 ' til d'tt ~!\at IN \l8Gd 110 nCCILiii Zzl dutJ I A a lild\ ~ 

Ad "UGW ll"'fiiii!!UUINY bit ~ bJ 4lillldl ollblll N&ak~Ml ~ 

~II: 

Udl piiopi.l.ft ~far~ CO!dd'\t deato~ ~SUM mu.st 
IN.Intaift 11 em Jfiftt cleat~~ dambue <&/~ ~ ~ ttm"'*' mu.st 



- :. -...:.::: · .- ~ . - .... >.\ ~. :- ~ ::.:.; :- :":""' . ..l::..) :"'. : J!" ea.:.::. a(::·. e ,.;.~('";" ~. ~ 3.5<2 :"' .::. :-:-- -:: ..:. .- ..:. 

:~.i:~~~~~e~~·~;e:~:~;;a ::~~~~~t .::~~:~~:t;~:: :~:~~:~~ ~:;·2',"~=e· 2,2, ;. • _ ~ 
7:1~ corts.ent Cec~ database can be manuaL on a persor,al corc;;·~:e: 2 : 

·:~.::·~de-d as a pan oi a nancr.al compliance databaS<e such as the CD5 oi :~.e ." .. : 
r:ograrn. The database could also be maintained centrally, as m Re~1on fl." :e:2 
CRC mamtams a database of all regional consent de<:rees usmg the :\EIC. CJE:: 
21pabllirv. Each Region can choos.e what databa5<e type system(s) to use For 
programs Wlth only a few consent decrees to l:nck, a manual system mav be 
suiiicent. Regional progra.rns may opt to 1.1SE! the national compliance databas;o 
depencling on 1ts specific capabilities. 

The consent decree database must be rn&r.tain.ed in three way3 for it to be ·"se-:: 
effectively. Milestone for all decree mtJ.St be C!lltll!f'l!d (mel revisions, if applicable. 
in the ca5<e of amended decree). On a~ sd\Nw (not less than qu.u~rlyl. ad 
CUITently due (and overdue) milestones mtJ.St be 4!Xtl'acted from the systlm'l and made 
ava.ilabte to staff a.r.d supervisors. This 1.1SE! u il tickler sy3llilm. will alert staff u to 
what actl.ons a.re required to be checked on. Firully, the da!l!!l for comptetled 
milestone must be put irtto the databue on a~ Nsi.s (suggested monthly 
updates). 

~ta.ining this databue in a oentnlloation will allow a~ e.uy access 
to the status of all its d~. the ability to~ all due milestoMs a.r.d a complete 
historiw reeord of each deoc:ree u staff turT~o•e m4 wigru:Nnt dwlges ocm. 1t 
will also provide dOCI.Ilnerttation ol c:&M hi.stcfy fer aw:l!t» cx- othc oversight act!V1tv. 

3. mE t:XX:L'ME}JJAJJON Of VIOU.TIQNS 

a.tc:kground: 

Prosnm Otvi&kw ate~ a~ if a ax!MI\t d~ v1oLu:ion 
1w ocx:urmi. Any~ not em:nptieri with by 1M <Ne ca~.~t ot tr. ~t 
diCI'I'II o:lNititl.!tllll a~ ~ cl 1M~ impact ot tl\e dii!Viation 
from the axtMI'It cilia• ~ Ift Cllllrtlitl <:Utlllil, ~Divisions nuy neEd 
to conw.lt 1JIIIillll dw OltC 1ft~ w~ a vid.\lion 1\.u OCCI.1n'ed (e.g., 
WMNI diliiJ!Iil& Oil bat~ 1\.u billlllll ~. 

~ 

J' &f •w ~ ~ 111uat MUiy the OIC Oil wh 'lio:Utlcn ot a.n active 
a:ll'l88lt daa-. A mew oc:an wtwm. my ... n r ~~~~~ i& ~(I.e. a !tpon that !S 

ot1111 cl.ay Iiiii Ia a 'riclal:IM), &1~ t:hln IMY ~ w· ,..,.. wi'loft. u a Ntter of 
priority, no farm.ll ~ ~ i& t.Wa\. m IC!ollb.a r~ ol tN! viol.&tion 
must be pW::a:llft tN offid•' ~ Cl!IM & <- et:llpf ol !'l::ltrm ~). 

I 

I 

I 

I 

I 

I 



11\llien a vioiat1on occ'...lrs, the Reg1on must deter:rune the aoprcor:a~e . .!..;:..:.:
:esponse. In some cases. :he vtolanon mav r.ot pose a threat to 'p'u::,i:c ·c.eal::-.·;, . ~ 
er.,·trorunent or J'!Opardue the partys abtlity to meet subsequent mt:estor.es 01 :c 2 
i:nal compliance date. In such tnstances, aiter a reV1ew tnciudi..rlg ':he cruena 
discussed in su~tion C ~low, the program office and ORC may )01.!1tlv dec:de :.- ": 
no follow-up action is ri!Guired or that a non-formal response may~ appropna:e 
Other violations will~ more seriow and the program and ORC may deade eo tai<e 1 

formal enforcement action such u Sli!l!lci!'lg stipu.l.tted penal tie or initiating a 
contempt action. For all violations it i.s important for the Agency to dOC'Ument the 
decision process withil'l the case record. For all violations, the responsibility for 
detemtini.ng the appropriate respoNe action i.s sharecl by the RA!f;io!W ProgYam 
Division aru:l the Office of ~oNl COW\HL 

~uirements: 

A. Responsibility for decision: 
• 

Once a violation oc:t'W'S, the Program and the ORC mwt jointly d~ 
the Agency ~ Given the~ of c:cNII!1t dec:rte violations, 
oonc:um!f1C111 mwt occur at no loww than the !5nN:h Ollef lcfti in both Qffias. 

Disa~t:s should be avated to~ ~t. On the r&n~ ocasion 
when the two offi""' CI.MOt ~the isiU8 will be 1'8Clved at the R.A or DR.A leveL 

B. F"lle docw:nentaticln of fcllow-Yp """'d"*"ns: 

The deci.sion ~how the Aflltrtt:Y will iespoild to a violation must be 
dcx:tJmented in the offlcW ~Nl case flle.. The doc:wMntat:ion (o:ll'Y oi form 
attached) mwt ~ the dedsion !Node and the rasoa for the decision. The 
docw:Mntat:ion m\ll!t also indude 1M~ of 1M~ Program OffiC1! 
and ORe llrMc:h ow. (or~ llrNl. 

C. ~ Clttlillria b foil mo up ad¥ IS 

Wlilla b Afi""Cf &afln iNo & <I I II dead W Ci pad tM ~~ to 
CCIIftpiy, a • ~with tM ~ "11 ~y and 6pet:l all parti4S to 
tiUe-allllillp"" &"!for liMy CCID\plWtoc::& Alt. a I'GIN1t. II dwly are Ia ~ticln. we 
will~ aq .J lcr 1M pw'pCM o1 ailiiNdy!zlc tM ~~a 
1""""''1· or~ Ill: 10 4 '", 61'f4D 1M llilild ID lit ~ 'Mt 11\&Y not d'oocM to 
taM a~ dell !a.,.., INCl...,... 1'1lait I'CtM 1111 M s•Wi ~ ID d.ecid• 
wh&t ~ .....W, if aay, ID tU& 1'1lait dec1...,.. not ID IUe a &cmW ~is a 
~ ~ ~ ID be m,a,d,e jr:IWly by 1M !'t'"Nl Pfopm Olvlacn ~d 
the Otfim ol I• "Nl COIIm sill at dwl llumdl c::Jdaf or hip Lmi1.. 



---~-~ ---~-- -- ~ ---

-_- ~2-~..::-:.-:_:: :.-.e l??~::;:~:.l:e :es;;c:--.s~ 
..:.::-.s~-ic:-ed. 

~;(Oi\.,i"":':2~rai :~a~ C3 1..iSe-::1 ':Jv v:c!ar!Qf\: l,-\-~1at ~$ :~"'.e :e\'2! =~ ~·.s.,, 
hwna.n health and tO the arnbtem surroundings for cononumg 
noncompliance' 

Duration of the Violation: How long has the violation connnu•!<:l' Ci~s :c ~ 
violation b<!oen continuous or inteiT1..lpted? Has the violation been cor.ecec.' 

Good Faith/Bad Fa.tth fCompiiang; h.istorvl: Wa!J the violation dei:~ra:e' 
Has the pa.rty bE.en notified that it wo.s in violation a.nd contJ.nued to v1olate' 
Has the pa.rty demonsi:Tated good or bad faith in its put eifom to comoiv or 
respond to Agency efforts? Is there a pam!m of violations wruch sugg~ts 
inattention to its complianCI! obligations, even though the individual 
violations ue not, in them..s.clves, of IN.jor oonCI!rn? 

Detmmge Va.lue; Wlll an action c!ll'!llr fu!'U.n! violatioN? 
Abjlity to ~d.; Will the e!lioi'Cf!!N!I'lt llctioo result in comp!iil.l'lce' 

Will the facility meet il:!l fiN! compl.imce da~. IM!fl though it rni.ss«! an 
interim da ~? 

Economic Gain; Has the viola!Dr plNid m ~c lldvantage over its 
oompetitc1"5 as a reuit or the violation? 

Violations for which a d«:ision !'lOt to t:ab a form.aJ action based on competing 
priorities might be appcopriate WQ\Ild pNnlly Md the puty on the positive side of 
the' fac:tol"5 above (i.e. no ot li.m.ited enV'i.ron.!:N!Ita.\ hum from the violation, good 
com plian01 record, ttc. ). Sil'lat:iON whm! the AfJtiru::y m.ighl ex.m:iH its discretion 
not to tW an .u:tion m.i¥t include 

·Late~ wid!. no en~~ and without a 
put pattern of deLay ot ~pl.i.&N:ll. ' 

• MisMd ~.!'lOt a lfllj« ~t. with ~tion ~will be in 
compl.imce with/by 1M nea mn •• 

• VW•t!m c4 m ~ llmit.lNipimdoe c4 tbl ~ II minot, with 
~!lOW ~•tid or md<'ipeMri ~-

Clmmliy, lltiiiCh Ole ls ~ for~ C~:~Mml ~ stai\!S ~rt:s 

eec:h ~ to ol!ii:M u pen m tt~e Afllirlt:Y sncs ·~·L In !:MOt ~n.s. u-.. 
i.NonNI:ll::m far ~ rapart is Cl.'liW £rem 4lllldl pc IJII1im and com.bi.Mc1 itt tD a 
~rvport 

' 



~- ~Rc · · · · · ... "'.e u s 'A"':.l .:wn~::-,t.:.e :o ':'-€ :-espor.s;:Jle :-or :"':\atr·.~a.:.:-.~:-.g :::::~r:-:--. ..:.::::--. _· 
:eg:onw1de starus or consent c:tecrees and prov1cung R~.ona1 ~ecor:s ·0 CEC'' 
:equll'e<i. The spea.ilc nature or these reports mav C..".an-ge from ':.r.e c~rce~: ~- _
r:-.easure. Regional Program Divis1ons are responsible for supplv1r.g 
program-spe<::iiic infonnaaon or reports to ORC that rrught be n~ed to iuii::l 
~.anonai reporting re<;wrements lri addiaon to meetmg the re<;wremems oi ::-.e:r 
'."a nona.! Program Office. 

6. TER.\11;'! ATION OE CONSENT OECRU,S &'ill CLOSING OE CASES 

8ac.kg:round: 

A judicial enfot"Cm~.ent c:at11 with a CONeS\! dec:n!e is 5Uro!!lsiu.l.ly completed 
when all tN ~tll oi tN COI\S4i!lt d4<l'l!lll. induding ~ty payments, have 
bMn met and the term.i.nation clause Mtisfied. At l:h&t point, t:N Ci)Nefit deaee 
should be temti.!1.ated i.n accordance with t:N terms of t:lw ~ Agency dAtaba54!S 
and sta!'US repou t:s need ro aa::l.ll'ailely l'll&ct the~ status of cues (i.ndt.!ding cases 
when the requirements of the d«raa h£ve been fully met, cues for which 
termination of the decree is due, and cues ,which have been dosed .iliu coMent 
di!Cl'ft ten:ninat:i.on). Ao:unte dAta ant Mld4c!IO ~ t:lw status of active cieaees 
and fot p~ budgeting a.nd otlw ~t pu!"pCCII& 

~1:1: 

Program DlvisiclN, u put oi their ~ty for tracki:lg Ci)Nefit deaee 
compli.ulat status, must notify the ORe wi\tlll all the ~t:s of t:N coruen t 
dd!Cl'H h£ve bean satisfied. 

1M ORe i$ ~for ~ W'ith OOJ to eifac:t the tem\i.n.lt:i.on of the 
conMnt dec:rees, i.n ~with tbllillll"m..Mtion d.awre of the~ (timefnme. 
auromatic. piAintiH c:. ~t ~ 1M ORe i.l ~lc for lne:king the 
tall"lNNt:i.oa statwl oi IMd:mt de:!• aDd d tt. tbl ~ of pLaintiff 
respocLS~ lit~ 1M OIIIC Ia ~fer Nlntai.nizll 1M c:\I.I'Tti\t 

staN& ot t:hllllie '*• m tbl Af11Jt1tt:1 COCJQu ., • w c:klliU\s eue ahlrr 
t'erminatialll. 



-------- --------

'021\ i'd<"TO?.C~ ACCOUN'!'S REC~l'iA.BU:: :::r:'01Cc. 'i'~~·Ec:~. 

~Q 3~ ;rrrrp OUI SY QRIGixei:~G OfFICE: 
~:-:::.:-:1. a copy :::f ::·.e :~.~ . .::.;. :::-:.~~ -=.:--.:. ::-::.:--. .s:":':.::3..:.. -~::-:::- --

:: ~ :· ~.~ -=~rtt:/R~stxJr.~en:; 

~:or:-Sf Jud. Order/Consent 
Oecree. USAO COLLEC'l.'S. D Adl!!inistrat i·:e CJr:::er. 

Consent Agreement 
niD COL.U:C'l'S I? A~. 

Sf Jud. O~der;consent 
Decree. rMO COLLECTS. 0 

0 This is an original debt D This is a modification 

-----------------------------------------------------------------------The Total Dollar ~unt of Reeeivable 
rrf in installm•nts, attaen sen. ot &mCunts and respectlve due ctaees1 

The Site-Specific Superfund (Sf! Acct. ~er 

The Designated R~ion&l/HQ Progra. Office 

-----------------------------------------------------------------------
1Q Bl FIT r m Q!lf 1!11 T4'!C![, rtprtN.. pp '!tA I OUlCJ• 

The ITMS Accounts 111111Ce1vable control ~r 

It you nave any questions call: 
[Maas of Contact! [Oau) 

in ene rinaneial ~eaent Offlee, pnone nu8Der: ______________ _ 

-----------------------------------------------------------------------· JUDICIA£.' 'a ~iN Clf tllilll fOnr& vtth &21 l&tt£Che4 C:CISJY of tlHI :·::-.: 
~ of t111e fiM.l 1 'jetaJ. orl!er &M11lcS 1:141 u1le4 ten 

1. Oebt. 11 ''"" Officer 
tnvi& tal Enforcaa.nt section 

z. Oriqinatin~ office ICR~' 
l. Deli~ted Pro9r~ O~f~:~ 

ee~ of Justiee;am. 11470 
P.O.SO. 7tll, Benjaain rrani1!n Station 
~asni~on, DC %0044 

AQ!!If'I'Ms-rv.nft ••1 !''a copies of trtia ton viua an attache4 copy o e 
ti'IG tront ~· of tM g ztnturuin order IIM11ll! 1:141 14Dnt to: 

1. or191natint ottiee 
J. R~ion&l Hearint Cler£ 

Z. Dellliff\&te4 Pf0'9f&a OffiCi 
4. a-.1onal counael 



GLOSSAR 'f 

::=- ~ ~=-@ :<:ey r:er:-ns =-=~ ::. ~ ~ ~.-:g J\..i.': :.;,e ::?.!\ ::.'l::Jr:ement ?3.·~e'"'.&-
~.::-:~.':": ~eceL·/a,b~e (On'::'~~ ~iu .. m!:HH" e"~r:n. 

P•stanatta Bagignal Km~•,rttrs rxoaraa Offis• - This is t~• Offic~ 
responsi~le for entorcinq tne statutory proqraa le.q., c~. ~~. 
rsc~. RCRA, rrrRA, Superfund, etc. l tnat qoverns ene violation. The 
desiqnaeed proqraa office is responsible for eracx1n9 ene technical 
lnon-penaltYl requirements of tne order. This pro9raa ~ill use tne 
rrMs accounts receivable 1'1\.lllll:ler to c:ltec!C witn tl\e rMO on ene seac•..t! 
of payment of the a~inistrative or jUdicial penalty. 

cug OQelrlltt. """""r - 1'1\is is tl\e nl.llNMr in the upper riqnt nana 
cor!'ler ot ene t1na1 order that is provided by ene R~ional Hear1r.q 
cur 1c 1 adllli nistrat ive I or e.ne c lerll: of the court ( jucl.l.c i.al 1 • 

Sitii-Spes;1Hc: $'••rfpM as;mmt !! CU' - The ten <:1l.91t nUII\I:Ier used ~:". 
~n• Superfund Protraa to identify a particular site so that men1es 
can be tied to specific lite$ and activitia.. 

rng acsqsmu r li-111! rmug\ " 7 U' - 'ibm the FMI) is provided 
doc~ntatioft (fiaal order) on the creation of a debt, therMO ente~s 
ene <:Sebt 1nu ta. x=19rated l'l.MIIC1&l. ~.ant SY1itfllllll II~I and 
creates a ~eec~ receivable. If ~re are Se9eral violators 
under tM C:&M t.!Yt vill be lllloaltiftll a payaant, tnen ucn • ;layu • 
receivea a f~ ~ontrol nuaoer. ~ fMC vill fill out a 
separate= of ta. rona for eacll ~~&YM and ac:cCIQAU rectiY&ble 
control. 

The C:OIIIIPltted .,~u·sioe of tM rona vitA ta. II:IM 01!'19iut1Dt Off ice ana 
tne !"MD portiONS Of ta. fOnB U Uell 1Ja &!Miald 'M iUClilded il.'l the 
enforc:...nt caae official file as a record for audit parpo&OG tnat 
tne Hn.al ol"61Dr vu ~ to ~ n110 aDd U!a~ • ac:c:ciii!U receivabLe 
control m""""""'r vu p~ided. 



.:;~'?:::-.a~ ·::•..:.:--.se ~ 
::?.; - ?;;:? ~ :::. : 
~·=-:< :~-:1 s~-:.-; :t"r'- 2.2.oJ 
3os:~n. >~ J220J 

?.eg,onal counsel 
E:?l'.- Region rr 
:KJ :ed Bldg/26 fed ?laza 
~ieiJ '(or-lc, ~y 10278 

Regional counsel 
E:!'A - Region III 
941 Chestnut Bldg 
Philadelphia, !'~ 19107 

Regional counsel 
::PA - Region rv 
HS courtla.nd st., NJ: 
Atlanta, GA 30365 

Regional counsel 
EP~- Re<;ion V 
230 South Dear~rn street 
Chicago, IL 60604 

Regional counsel 
EPIII - Re<;ion VI 
1445 Ross .-.ve, 
!Zen rloor suite 1%00 
Dallaa, !X 75%02 

Reqional counsel 
EPA - Reqioft Vli 
'a M1Meaou "~ 
KatUI.U CltJ' • D 66101 

Reql.on&\ 00 "l 
EP~- I&JIIF VIII 
''' 18ta "·· Suita 50 Denver, CO IOZ0%-2405 

~2JS ~iss~:~ :~~~: 
San f:anc~sc::;, :.~ ?~ 

Reg1ona1 counseL 
E:l'A - Reg1on X 
1200 Sixth Avenue 
SE!attU, ~ 98101 





; .. alfg;cL'1g Ad.mio1st.rat1·;e Orders 

::~~:". ;::--:~:-;,...,_ :-.:3.3 ~·-1:~ar.~s ::r :al<::-:g -:::':'tel'( ar.~ a.pp:-:p~:a.:~ 

:-.;3pc;.ses -:n ·:~~~a~:.-:ns :l: ad.~~:llSt.:-ac:.·.·e t:Jr::ers. scme- ;:::-:;::-~"' 3 
;::-~·.·:~e ~or ':~e ~se af stipulated penalt1es ~~ addr~ss :~::-:3:~ -:-~· 
~= ·;c:c:a>:.iorts of ad;nirtiserae:·:e orders such as seU-~eoor~:.-.-:. 
:':":apter r·..-o, coLloe~tton of Ad..'ninistratL.,,e Penal~:es. 9~~·;:~':5 
~'''dance on assessing and coLlece1ng Stipulated penal::es. 

for ·:iolatiorts of statutory or regulatnry requirements such ~s :~,-. 
d:scnarge limits, Agency policy LS to escalate enforcement resc~~ 3 ~ 
by :ssu1ng a second order ~icn higher penalty assessments or j~ 
~il1ng a JUdicial case co enforce cne order. Judiclal referraLs·: 

in· on orders f'!t[alti tni deveLo;:r.~:--.: 

1x 1 of this chapter 
requirements. 

Ot" l r~C': ;.·!· 

"Contractor Listing• Yhicn is described at the end of this 
chapter is availal:lle as a.n enforcement remedy for adlliniserac:·:" 
order violations under the C'Wlll and CAA. (ll.ppendi.x 5 of thls ::-:a~c"c 
describes procedures for listi.n9 a violator.> 

EPA may use a variety of actions to enforce violations of judicLa~ 
orders. My sw::ft response, 1'\0Vever, ~t I:MI (U'OIIIIpt and firn to 
ref ace tile i~~~portanc:e el'le ~ency attacl'lea to sue!'! &flr•-•nes. 
rntormal actions inclUde warnin9 letters and coapli&nce conterert~~s 

tile violator. luc~s 

_:;;;.!--:'~~:...;~;;; !~~; ee Traclcint and f'oUov•up Dtrectl.ve issued "' 
January 1M ~U~~Pl-.nts tl'lil Manual' 1 ~id.&nce and c:an l::le found .. 
"ppendia J of ~er one. Tne April ll, 1914 Guidelines for 
En!orc:ln, federal Diatrict court Orders (QM 271, c:ontain~ in 
Appendix z of tl'lia c:napeer provides ~itional information on 
jud i.e ial order enforc:a.ru:. Tnia Manu.al SU51@UNea any 
inconsistencies I:Mitveen tl'le April 1914 ~idelinea &n4 practi.c:es s~c 
!or~!'! in tl'lis Manual. 



' - ' , -

;;ITQRC.,.~G ;'""'W ~'"'""'---e~l , ,. ,"",..;..."";;;, 

::~::--.~::- .. _~e r~d.eral qover;"~ .. tnene or the de!-!rtda.n~ :an r~ques': :."'.a:~-~ 
==~~: ;:a~~ a ~odlftca~Lon ~~ an existing order, or ~ot~ 
~ar::~s ~an ;o1ntly propose a modification :o :he ~oure. 
'!odiflcae:on of the e;osting terms of a JUdicial order ,,us: ~e 
~onslstene l.'ith each program's guidance on ·•nat ·•arram:s grar.::~.:; ---~ 
defendant relief from the original terms ot tl'!e order. 

~odific:at:ions u.sually address circ:IJJ!!stanc:es "'hicn nave arisen s:~.::~ 
:he enery of the consent: decree tsuch as fgr;e majturt events ~r 
other unanticipate<i circ\JJ!!st:ances l. 

Modifications require the signature of the Assistant Administrator 
for OE and the Assistant ~ttorney General for tl'le tand and 
Natural Resources Division t~Ol of DOJ, consistent witl'! the 
requirements for the original decree. ~ppendix l of this chapter 
descrioes procedures for mcdifyin9 judicial orders and obtainin9 ot 
and DOJ concurrence. Modifications approved by the court sust oe 
sent eo ehe NEIC central Repository, <see Chapter Onel. 

MOst judicial consent decrees contain provisions for stipulated 
penalties ii.e., penalties that are aqree4 upon ay ehe parties. a~ 
ehe time of enterin9 into settleaent, as be1ft9 payable in the evene 
that the defendant ~iolates a provision Of the decreel. ~Y 
stipulated ~naltielll in jUdicial ordeu or consent decrees. wneentar 
automatic or upon notice, shOUld be paid to tne OOJ teckbox . 
.».ppendix z in ~er Om! provtdft guidance eonc:emi119 the uu of 
•autoaatie• versus •en ~· stipulated penalties in ~ settlement 
a<;ree~NnUI. 

wn11e LKID fta8 tae 09Wrall recpcft81~il!ty for enforcing jue1icia1 
judq'lleftU COU~!J!4 OQUtaMil\11 ,_,.lUU, DOl rU'ely will lcno·•, 
inde 81 IIIIM. ~ Ute ~rlyiJ!4 uehnical conditions of an 
Ult. c~ • ~taft not ~ ~. DOl reUM Oft~ to IIIICnl.eo~ 
ene t ~r~ts of an order &ad notifY aaJ staff wnen 
st:ipul&UdJJ tJt}' ~illiOM lautC~MUC: or en~) ftaft ~n 
triqqer& 



........ , 

~~: se:~~~~s ~L~~ac~~ns of a see:lement ~qreement, :he Aae~~·.· - 3 = 

~~e< :~ enf~rca ~he ter~s of :he agreement by r~quest~~~ ~~~t 
:..:.'"?~ :i~e a ''~otto:n to :: . .,f-:;rce the Judgmer.t 14

• such a ~ot~-:r. ·.:; 
: ~ ~ed ·.;1t~1 t!'\e sa.me cour!: :hat had oriqlna.lly issued :n.e cc:-tse:-.: 
-lec:ee and :equests t~.e court to exerctse ltS aue.:norlty :~ '!ns:...::e 
-::.:mpL1ance. 

~ ~c~:~n :o Enforce :he Judgment may assert cnac :he defendant 
~as !aLLed :o comply ~Lth the consent decree provisLons ~~at ~~lac~ 
:~ ~.".e agreed-'.lpcn compliance scnedule or operat 10n and ma 1 nt!!nance 
~equ1remencs and chat no provis1on of ~he decree for 
excusu1g noncompliance le.g .. a fo;c:; majturt clausf/ll is appllcylE. 
The motion may also re<:!I,!.!S~t b"' 1 
~l.I.Kt--8~~ · 

.~ N~·~~~~~n 
·~ 

be accompanied by a "Moc::n :: 
t Be Keld In Contempt•. Sue~ 

a concempc 
~ions of a 
ORC ~nould 
:.'H! :11 rect 

motion is usual 
consene ctecre•.all 
r~ese OOJ ass stance on 
referral process outlined in 

CQpt:rat:t;oc tiaeinq fAir M4 W.atar yigtaeionl gnty! 

ous 

EPA nas the autnodey to prol'lil:lit a f&eility fro111 parttclpatt:cg 
federal contracts, tr&net or Lo&nS, wnere tnat facility has a ~~~~~: 
ot continui~ or reeurrinq noncompliance witn clean air or 
clean water au 11r~. and wneu cnae rac::I.Uty ts s~Wje<::t to a 
pr:ior or -..u. aforcGJNnt action. l!:stal:lll.sl'led 9uidanee on :~! 
•.JS41 of tide 811111'tJ!ii0rity notes tl'l&t violations of jucUeiat conun~ 
decrees. ~ftistratlve orders and notices ot nonc::oaplianco ar! ;~ -~ 
exuplM Of c::uos Vftere tne •contractor lUtinq• ;:~ron 11:11 t ion sno·'. ~ 
o41 sc:rontlY ecmal~Serecs. ! SM •c:uidanc:~~t on I~~~C~lGJNntinq 
tne Discretionary Contractor ~istlnt Proqraa•, NOv~r Zi, 
l986l. rhis is an adainistrative proc~ure and does not r~i~e ·· ~ 
assistance or conc:urunc::e ot COJ. Hov•ver, if tne c:aae nas oeutn 
ftl~ or referred to OOJ for fiLin9, EP~ snould notifY OOJ oef~r! 
inieiatinq or dispoainq of a contractor Listint action. 



:=:-:-:-:;·-::.·..;.;-9.3 fOt' ~~S':~ ... 3. ~:.:!:::'!" 3.:"g :::e: .; ..... __ ..., 3.m_ ~ :.-:- ~ 

~'3.:-~ •• OE has des~?r.a:.::-::! -3. ··:.~s~:_~:--:q ·:,::~::.:.a.~" .... ::""';~~(""'~:'.: --.::. 
:::-:-:~3.3 C"O:quir~d =r· ~I) c.:.R.. ?3.r': ~s. :.~s:~:--.g 3C:::-:r+.3 ~:e ·---. 
::'"~'~.-gr.=~d -:y s·c.,;.::m~ ..... _:.:--.g ':~ r:~e t~s::~;:q Of~:c:al .1 ''~.ec::.":" .. ~er.ca:~:·~ 
:..~3:·• · ... ::::.-: ."':as :een sv;;o.ed ~Y e1~n~r ::--:e Reqt·~;o.aL .l.c!..FR~."'.:s::-3.::::- ..: 
~~ ~ssoc:a~e ~~for~emen~ C~tlnseL !or Atr or ~at~r. ~r :~e Ass:s:!: 
~.::.-,:":s1::acJr :or Au:· and Radiation or "ater. Aooenc!:x s cJ: :.-:.' 
:~ap~\lr ·descrtoes c.ne process Eor su!:lmitting a "RecomJnendat:=:c 
:.:se". 
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l'i~OI.Mt~ 

S::IJ u:'!': !!il;ihllltlllt41: illl:l d lHr1114t h:hn&l..il fer C: btl C:&iHIIII 

lt~WI~ lleca~ 1. UIJ ~ 

F'Wt: C~Tftl7 M. P-rtcel'.u·:T"_.,.. f'h • 
.Ud&a:.Mii: &81.111lltnclllll' fe~ 112lncaaau 
ud C:a,Uaoe ~Uu1.11C 

I. 

Clllll StlltUIIII!In 2t, ltU, ~- li!l'lh&W:IIU&l l'WC~d!C1:1411. 
~~~~~cy (I:PA) 4IM ae Z.&tut aiM h~'hl 111114MU'U~~ U'f11111n d 
ae Dt~~tanun of JuUce (UGJ> ••O'HIA !ace a qrNIIIt~~~l: 
vtlillla, -4JIIiaiaa • lea•* 1 • tftl, all._ eH'Uia 
C.CUIIni• d -... U M nlened d&•aUl7 let DCU ~~ Eli. 
IGCLOul oUiqa vli/Uiac ~ pnn ~-.. a. _,. d 
c.Uc qret~~~~•c ~ enaael a tli!IJ.t"a4111Ma lc .. 

ftia 84111Mi& I •J""'U• pi'"ee ta DA ~-~nan 
d4 I4J111-..l ~~~ f4J11Udlia pte .. N let feUR ia 
uapl•euaa. as.. d&nc~ Hlenil •1'MII•t . .wdtU-.al 
aeu..u nu M Ltntd • •< t r ' 
n. 



~..~ a~ y ::: ! : ~ ® ~ ~ ~ @-: '.J ~ ·« ~ g "" , --~ ~. : >M ~ ;- q 4 "' ~ ·-~ , 
; •"' "'t,1- ,, ' {"'' •::1 ; ~ .. " ""'iii.~ 'ill... :::::3..® u il ~ ® 

;c, f, ·" "'7 u~.;~ ... i ·"~ ::..:111 ~r,:~~~~~~rf' •'121 4 'l'*lllllcr: 
_;;·w~VU', ~illfll U'll ~<:illlioil j:>liHlHtl ! 1o'lllH eQ lllij)I:IU i..lt. •• 

li.U'u·rd ?~<:.lt14u al:um.l.i:! iill ll.:li:!ruulll :,a l'l~. 1. !ila\"1 
.'la"l!i=~. !I, AULH<il!'lt .V~e~r, <::<ftliU'IIl, I..&fto:4 mel l'IU'\U'Ll.. 
11.ellle\lr~u lHvi-11.~. ti.!. ll_,<llr.:li!IIIU ra.f Ju~. Of"'l!!'llltlllill, 
:l.e. :esJo . .u~:Q§cl.~: St~~paa r~. ~••111· Th t!llt ll.!!ILeul.~' 
ug !=r~ ~ ~- &l"flltilllfiU tn fl'fi~W a~4 Ui1U.al diiJ<~sl.U~ 
of ~~ !'&~Ill will. ~•c:• ,._ nee~~ ot die Ill&~!! Ul 
U1t ~.&~:~• uw~ latu-.1 l••'f .. u"uia. fll!llllll Mt •= dl111 IIG.1 
uUre~<:~~~. Cel1vtf1 d nfunl pallil!.qt~~~ ~- die ta~ * 
Sa~rd llll!lloqfC1611 !UTiliMII vUl lt41 G~~~?edi!IM ~ ~&~e d 
UJH'MII 114111, iltl!Gill U DOt ~taclM Vf.dl r~r u.U. .iJII 
C0J ' I 1114 .U. rMIIfl, 

!be 111!1ifftUIIIU d & HfH'ftl J411~i (lldkfi' 11111'11~ U 
OOJ' en' u I'I.A IIIU~UI"Uft) a!IIIJIIld fiiiiiiiiU£.a dk!I'M pi'Uil&l'f 
diviat@ftl: (1) a ~•r lec:e~; (3) dke ll:~:t.m r~rc 1 
< 3) clu doe:!lllllt~~U!'f Uh npfGn.Lq me l.ht.aau.• '•"· 

~· ~•~~" hun ~~• a~~~~~u£.a a a U'J el *• ~~ elaeu: · 

<a> 14•itf"tuua d a.i pnpe.";t· • .;~acCe) 1 

(~) c:tae IUtiiUIII- ~~$AU 1dlida Ue t:rae Mtt.a m De pUp lUIS ld.£8 "'CI 1"1 U d41if&'S"'(I) I 

(e) & Htll!l 1UtGSt d tllae lana ~ 1dl1da Be 
pnpued aa.£8 .1.1 Mt~ed, 

(I) pnpaeelll nUaf •-. anal!!t •"'"' c:tae dd84&at(a): 

(e) lli&IIUU.t n Jftl?efG1"1 hlel " fa I d URIIIIIJI 

(I) ., • vt.-' a. Wa,. ~~). tadv•.., ,.,.s.. Mllf.a.l.lnati'fe aleHaat aawu &M•t 

(&) lalll l#lli•d 1GIIId ad u 7 i?llll 1 s co all a 

011-w ••• ••n• .r-. ••u•••• sa ••Ut~~~~~~~n _. 
sin'S M ~~-~era~ 111...&'11119'18 lllll/lf 8UINf'diM17 
~ dt!Uih UIU• 8.till 111M 1i11f llllltUNe 

6&ilh: I • W w •la'JWII&R 1ft Ia 
7 

1=a:a~ 
u a illllftU£111tS. ~ a. 1411 ~ it W14IMII tiM eY~t 
if! Nffidad.1 4Gt4,e,lld In a:a.e fUblll ef a eatl.lt!H •. 
u~ wt ae IIIla U ruff, wWUII 111M dh til J'fiiiJIAct 
eua l.G~&l 4IIIN u•h•l GtiJfiiAft u •'-' M rnu1111akl.7 
l'~inlll C11 ll"'iiU ae cue dUI I' Ut~tf.a. 
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'""'~a•',;_ ::,,a~ 4;-.,.: ••'••r·'·~~, $J, l..£~UI!I<m!, 
·~•:.,-w~l!§<ala.-bW~ ._p~>ta.iilJ •~ -01'11! e<lli"4G<. J!ido p(Q~£,&il fi£,1 ~.@ FJ!'~VId~ 

:~ e!u \1,!. A~':ot":l"' for ~"'t i!l;lroprht~ JIJ11t=iill "'H;.. _ 
L:l 'Oil.l.~ a.1 ~rop.:~efd <:lUll uy ~UI fUil<i. 'fhi!lll 1at~~~;~~ 
~a;lutll!!l siHll.!l<:l 1:!11 du'rly l4bllll<Kl o~: Hlllll;il'l' .,1t.IA a 11 
!oUovtns -rd1: a ~eel C~ _, Willi Ai:U~ hill!\lirat AI: 
~ill '!~e· • .Uu, il:lfomaH1:m =:l!'iu Blll\nil!l 1111 'iliiYl~&a<ll<:l'\.laly 
Jlrovid~ ~o che ll!ll'rel'ri4C~ 0~ ~iviei~ ~~ !~dq\14~~~. 
:~ ia ~por:&u~c chu !:.l:1e c11r11u:dy reitl''!'ll:i e.ulill8 be cr~tt:.kil'li 
ifl o1.1r ~• doe.!ue ays1:111 ~~ i~!:lq\141'Ufll "'"'~!:!~ l.Dici<~ei!!!l. 
C~JliU of cl'l1 reflltrril ="1'111!' hi:UI!' wUl. !1111 l\lt'WUd ~:~:~ 
O'!c:M's OUiee of Maqllle~ O,t"n:tou fn l.ul1.1111t~ ~ ~~ 
41.1CSI!I&el0 eue doo::.ir.et: ll1111:111 lltla llu~WLnull 1t~fol'l!llatil'li'Ml. 
=n !.11 uce1YII.:I ac OICM' 11 Conu~dece C:«~:rel. ~11:. 

!) ep U'1:111111! 1: 0 f Ju.n: 1 CUI h8H!HI t ll tU U!!! 

llQJ a&ar!!! "~" 111111H ce lo""4le dl.ac ~~Ua 1.11 ~'1111111· 
UCN.al1 u ,oui!tlta. !It cbc ..,, * w qH41111 *:. 
vicUA tlsircy daye of nceip~ of eke P4ckqe loa ~~ ~ a4 
Nal:\lral lta1NI'C::U D1v111GIIII U llCU I~IM:Cift, 1C wUl. 
decaNiae vtsn.lur lud~urun 'OOJ n die 0.1. AU.illn.-, 
wUl. ane th l..U U1:.taa~illlll TUpsuii&UtU• • 111 ~Uhl 
e.au. !>OJ vf.U llecu,; me 11!11oul. dftM!I dlrHi:l.y of Ua 
deumwet.oe La dlil r«~&&ri. vida a _, 1:111 clae a"~r1.4u 
Olc::M d1Yi#ioe. Al.ao-aP iii&. efUU~~t vUl. LINe lull uepa• 
o1llil.11:f.illlt 1.11' IIMf C:Uilllt, Clae t.l:li&C aU lat'llnl lGIIRI'IIIII 
1Hvia1• wW .-ua.ae u lla'fe 89H'lii!Pt ..a 'IISI&IIIIIIIIIi: 
:'illlt,_..11tU1C, fH aU GIM8ile i.U lllaJ14i8U ... 81111UIIIIU': 
deneee vW -U•• c. HINin a.-~~ ef me 
.uauuac ACuiS., Qaftlll fu ae •i'Vs:aia Wen clae cue 
ea !oe fUed "' alnllld. . · 

T>OJ Ul ndfl.lllled clle dlle hlllillle ef ae ~Ci~MI'ad• 
o~ ua4encaa4~az::~ .:.• uL~'"· '"V~U fUU!i-« C:.Uiil vJ.cllia M ale• ......,~ ef tad nftmal p.allll.qe. 
were ,_.w. U &I IIH ,_a01e. ZIQ3 vUl lldvil• 
die l-ata aM ltd1UI"Uft ad tlllllf fP'RS fM ~~~_,.. Ia 
fU• t1 a. au• •••· ._ 1113 ••n~~ta• cue 
dae UM DtnU W. me l.GIIdl •••••"Ulci• Ia a G~Ue. ~ 
wi.U 1 " aile ~Me ce dle a.t. vUiaia 8lft7""' d 
nf .? • -. 4111Ua• fG~M&t'le. 

- ea ~~~~~ IM1Urd idet~Mtl..a ha a Ill,._ 
• • 1111e w naa a ... • e a~a. m t.••• .... ~...-
•.._ fa ..... u .......... 441l.in. ft~WIIIl ... ~-
eNald M • •nhu as,...~. 4IIM lllelfllli.IIY t~Rld 
ved& alMalf wUi M.J u ca.~ 1"1111--.1 ~-.~~~ .. 



:';'!4i ;:,~~=Y. AQ!~ia~:at=r ~&t c:~rum~ ee~~~~ ~ ~'1 
p111l: ~~~~ e::• n..oe<~~r ~:~f ::.uu r•:,..nl§&1 1:4 c.a, ~~L:Hl& <ll' 

d~e.lill~Ki ~y 11A 1:11:' oo.J, l ~4Vt U31U'ild c.at i:!Oj:l\Je)' AQI'•. · ,. 
ehu I v U l c:J. e ul 7 u·a Q Ul 1 lli.IIB l:l~iir ef ~:a us d oc:J. !.."1 !111:1 ·;; • 

OQ..J ~:~r rt~m<il'll ~e tlUt h!llil:lllll lilld ~~ reouc:~BI fc:~r c.a 111 
dteliMa:ioa or rt~~ &a ~d1e4~1oe& of ~~~~r d!r~: 
retern.!.l U't II fu.a1ih !lit~ d ~IL!.i.a~ D£' s j lm.IH;;Jd.l. 
41!1 ! 0 f' ; CIUIH p 'l"e1 1:' IIIII • 

iiudg~Ut•un 0!0. hum.I.IIUiUM 

Al:tl~ 0!01 WU1H1: fl:nllll&lly tlliMUIU' W e.&fll*'l <:!1!'t<:el 
reterr..t ce !)CJ, 0101 will nUl rwt• uue !Ndu.& e.a ~~ 
uy oiler ~cu co c.lle IC~~iOGii u4 tlaJ. DOJ u hH co 
UCjUdC D'A ileacl~f~41l'11 UII111UD.4141 R ~~&a IIIII, Ill CQJ 
lle.J.trua uc:e.elllaey. EPA lll~urun rwt~~~~r~ vUl lulp co 
pouu: ~c po1:1111U.I.l tuu• • pU!.,.iaa ueu ~u• ti;~re 
auWacte llli@U.ld lte ci4R'G.i.011411d• cml will ala. lte wa.UUJ.a 
u • eoa.euluac co lieu OOJ d1l aae leat..se • CliCIIII& ua~:~~~. 
o~ viU lte aY&J.l&IDh co· ..ai'Me peU!rJ l.Nue u u.., 
arue 8:11141, u I'Ciillftl'lllll ,eala, ~ M &ltle ua ueut 1.a 
"u clweloJIII•t n IUieu.us.. e~· aeee .,.... A1ll1 r~c 
fne a 1811M1411 dfi&e fn IMi ..... neft laul UIIUUIIM 
llliH.U lllct 18 WYiUq f._ tlact ll!llfttl &.111iahhh1iUC Q 

••• untaa fat'D. U.. nu.u !1111'· * .,. .. ~ 111M aae ~ . 
of &e41UUIIM 11"!141d• 

o=- elM uia 
UCIIIIIII aueeo 



"<o~/ .. ·~-·" AflA ... ,. ,,._ •'- d 
Q ....... ""'"'' .,~~ ~ ~-, •••• , .. ~ ~~~~~ <:~f fll~tip~ ,~ '.3 

l ~,~;, Gll!IH !ly C.: I! i):ll'lr~1n.Ht ~J.:C1 H·•iJJJ.Ql:l, l ~tlld. tJ.l:i:l.u 
~ '&ll. i:.!!t u~:lGIII!Ie u.d :ru..nll.i: H ce OOJ ~til:l:l 11 r~,.ue 
~~.aC ~G ~~U:t:J.GIII!I~ bt lla~llfi!Oii, @f U'GHIIII1t II IIIG.:'Il'll:l.:i\8 1:.:1 
:~11 ~'lll.iea&l. Offie<~ a~JhU,iA& file~" Wid! jiJHit,. poe~ .. 
;lOI'HliiiUIIl: ef uhrru c:~f ~~ !llleli:qo :11 OOJ, ell' n!:l:lm du1 
~£~.11~1 :.:~ c.!IGI ll.fliot:l f::H: ~ollll.&UI !UCUUf7 h!~&'lll ~~~~ 
ai 1:' e Cllll ~ =a-n b 11 al.p .t, 

ObvioW!lf, VII vet to ll'llllh! ~t 1241UUil:'7 e~f 
c QIIIIIII~Z .f. c:.~~~: 11'1& d' .. "I u l.ll AI c ~ u c :.huu lOt L 1: Willi 1 &:~~~ 
def~~r~danee, u,.ct.ally dt:IT th«f ~~ •t&ll@illl 1111 ll'lllot14:.a 
qruiiii8H. !CI avot4 ~141, ~- h@I1.0Ul oUtce ellO\tU 
c:ooroU!au wtm lea41~nnll O&al ~ 1A cleulopii!UU of 
ur:uaat propoew. A =111 of dnl: uul1111at 
acna~~~:~t8 ebouU Ito uaatn.a eae ldl@l!o.sal C:O'aul 1:111 
ClHt II'UCdl AUOCUCCI Ill eo.ul fort Ull'f.41W 

Die A.taedau 
of * eeHJ.aat: 

ue l!ucfq~&&rura pnsra ru~ ~:e c:h 
R-.& !01'1&1 otf1ce, SIIUUJ.ly, vU.Iata Ullll d rH"eipc If 
che lirdc:. t'l• ldl@li-.1: off!u •~Nul• ftll&!la &a IIIIIIU&IIt 
vic.!! tae !ee41qua:un l.uit~M scalf enan., u 1lGIIIOt1at1ft11 
proanu. P'aUue t:e .. l'dtaau U1:1:ldllllat 4wel0111iliiU 
v1:Ja •""Jf1AU l~nen offi•• u, renlt 1& Yi3~K1:1n 
of I pn,oud UCeli\II41DC lllaith Us ha IJ11ft'fllil ~ tae 
detecf&Dc(e) &1WI eae IG~~1eul. olfU... 

I will elM lllliuae n. •lin' a 1111114 i'otWrd n IIIQJ 
aU f~NU fn,yt*lf~·•f ..... altel' tolanl. Ia 
e41cUc1oe, I will ""'• ..a ...... Ia ~ delq Ia dle Ull.q 
n pneHuS.- ef e ... altetr Hlei"Nle. Dlta ta &fPNJt1aU 
l:leca.uae c.u• ~- an reflfted • UU ahaU -. 4111JIIIIlc1RIIl1 
l1Cia&Ced 18 .. elald•• CIN ·& 8etdGINII& 81' Mlllll411 eca.. 
aerrunUUI'f ••• JanU£11 .,.,.Sal ...nJnce.a •. 
nae rr•t• d r n·· llw Willlidr J. ew del&f •·• 
dull' apa•Ucue t1 Act!l'f 1M uu , ... ,.. ta • 8Mn.1u 
Nil&tt. of OD _. .. 1&11· ftel'den. e'haU dle lql.aal. 
oU&ca dtllift II Ill IIU wUIIIIII• al tlf ~ 8t a use 
vbicda Me ............. u DIU. & tUIIIMII :a •• t.Ui&!lli f.lftSl 
the r= :a In -* • ftiiUIIJI •'nld M feNerded • lllo 
.,,"'..._ - dS.taU.. _._. &a riU w nrt411111'111111 • 
.,,u;a' 2 MIS. n r 41114ea8 • ae.. 

tU. 

fti!Ne us• H\=i ect • dlrea ref anal wUl M 
lo,...rded 'J clle lqWI Adllilliai.Uftbl' • ch OfftM 
of l:dUI4111411U 4IIM C:.Jl.iMte llilriiU81'£II M nvt.• ~&all' 
c. rdeft&l. • IIIIU. 011:111 w 81111111111ittad 111111 • .,.CJ-•• Uf 
C~&n-uelllll4 ewe let a•• .... fte ••tJ-•• iUir 
rwf.w , ....... nuu *• ella nlewnJ. u reu&nlll ~ &G 
appnpruu 01a1 dAYtaYIL 
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·~~ '. ~ ;M lil.l'll ~ '!~'!"iii lillY 'f'th~ elu 1:4U), ~~ n~1:1rn ~ 11 
:au ~o !ZI!I Jtt:~iefl for fyr~llr clw&lej:RII:It, or to r~~q1.1M: 
addi ~!&~!lid U~to ~aei~ fre:~~~~ 1:1111 li~~~ii~1", 

hc:.a1.1111 ef chill el:lon: 011:01 ri'Wii'W J:IU'1o4, IIIIDpllu1a 
llii'lo1Jld ~:~,. !lhc:<lll4 Qft ~«-&lO?Lftl ea~~phu nte~'f&l IM~At 
so ~!'l&t .:!day oc:eau ioaolll4 ey l'~\&llii:JI hr ullil!~iO!IId !.:!len·· 
·u e i.:ll'l t r:Jill cat 141111<:~1:1 wUl be nn. 0101 11141 relew a e.&411 
:o OOJ ... u~ law u11u Ullcn:~~~&eJ.ot~ Db U :lie nitn&l 
<::41:1 1:!41 II l&l' I' l IIIIIU!U.. 'ri tl!i I& lllillla'llllll ctl"""fil~M ad dfll n lry 
in!e~&etoe avaJ.laile ~o ~~ 1111~ offici ~icb ~ 
tai~1Ualy Ill &.UIUU€1 dill UdGUUIII CliD I.ICJ. lft.,.,IU', 
!:lsi& JU'&U.tc:e ill cUueawoqelll. Ia ctae ,_ wuac:• U\1 
whi~ a 04U h Uflllfflill ~ !:ICJ Wida~QC Ul illlh11U1:1Ml 
a c :u~ud , r:Js e u l om• Uoe lliaftllll , a& a 111 illlla1a • lite cau r all 1 
or;e.tuct 111 r:.ae llt~Loa&l df£11111 liiU tl!ie l.u:scatfAa woepen 
11ho\&ld m:ual.yse ~· C~:C~~Ql. scaeu 1M auauauJ.we GIIIIIIIIIC&C ef 
cae Ul!CUSUI:1oile 

A reteu&l vUl h nwned 1:111 ll'!.lae ••u.· vta .a 
aphnUOfT 111aoruulh•, U adGIUIIUi&l iafillllodili:.l.a Ill' 
furdlew> d.Vel.OJIIIIGSC &a a•elil C8 Cllllll3let:e ae ......... 
'n\netou, Qe lllieU ahvlfll wn ~&11 vta ~ 
anot'ft1!1111 ee lie c:e&"UJa rel'en&J.· ,_-..-~usa a.U. 
lliiCUUfT J.ahi!UCJ.ao ' 
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!~er~~lt r. lil'lfl 1~1~t. it 
Aetia~ MllliUAIIt AU!m'ltf lileMII'IJ. . 
:.ANI &M ht&&I'IJ. Jail..., e ~£ ft.8 tq 
~.g, ~tplll~llt Of 3Yit18G 
WUUI'I~, &!•C• JUU 

Deu· l.u.ll. a 

M II 1'1111\11\ et M11' •eUAt a~.~..,_:' 11; lU~ 
a11d ~· IY••••weet dlaeuaeieaG .a ree,oeti90 et.afCe, .. •~ te 
.a;neul'lt. &.\!lat. elodtjeet u ~- _..,UiGU eet fu~ ~1®11, t.ae 
elasue ef ueH Ueted IW!nia vtU lie nhft'M ·~unn11 t:oa 
UA'e bg!INI41 otrtne u UIIID ~ Uid h&~lll laM~o~nee Dhiat~ 
ot &a. De,U" 'U M had• i.a ~iliiiUIIIio DeC.. . . . 

fte tea., .UiUeu l&t'lld "~• u n feUa d i~B 
Uipl~~MaUat taU •tnnre& use · 

. . ··: ·.:~ ,. . ~ 

le \'1M Aui&UA& ft'PI•UUa'-- r. la!WJ ill& aa.l ~l hAM 
lilaieedat viU wi111 C. e ~ .. IIIN ,._ ~ ~U'ftlll 
of U&e wsauu nth&auu••• piw .. nffttlea fu nhr 
u Ule ~ 8111 hilUM r• Ule fell•iat cluaea 111f 
jlolldiaa1 al• I "'II I . 

Ca$ &sea '11 In'!• 1UtC!tl at .. &de llriUilllt llllata 
Aft a&.• !Mid• ~ ef I.M llllaUaul xuuua 
~ ~ 1111M IIIII8J1HSno. lliJIIII!a M 1 ;aniat a 
-.&• '•1 We1ttl1Ue 111r Mlh 7 I Uehn& v!sl.aU~~~~~~~< 

• ca» • ~ .• ,.. s'a• ~ =-• •\8• a.a 

. - r TN 1811111~ •::;·ae• wU:illn& • JGft1' 
• ' ' Wiald? ill . . 
eU m,•· aplad ld?N Saui111Vi41 dlhf~~Mr&IIU"'U 
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rt!erTalm, t~ e::~l&~ nt.!;;-a:t~~:! i>'t"'..:a··· "H t,:-c;;, 
il'l::l~iHl'1Jilill IUI~U' ~~U~t ilkl:l'H>~; .... • 

l'lii!Ul".Ll.d ~ =.W~t~l: <li~A.i&UaU 'I'll I"'Hl 
l.i'l'lller i11U.i~ lU ( j l ef Uie ~:~~~~~t. 1 "' ~·~;' ·' 

. --
illll A.U o::uu ~r ta,e C!.haA .\.11' ~. eanpt u.. flillllil'lil~&;• 

(1) eMU hi•J.Vhlg t.IWI UHl 11UIW~U'J; 

! U l e.aae.a ill1110l1FiftiJ a_..fu~• iiaeltU'ISI 

! u i l 111.u u Lne.l. riat hUfiiM.l. ""'1 Miii!NI lt.ud.uu ! ar 
11111111111~1 A!&' hUIII~S • 

(h) NUS 1R<Mlriftl ~CD peet-UU enht"lftNIU poU~. 

:1. ~~fti II4UIU1M4 1.15 leeUI!IIIII lo &M~, 1111411 M nh~ 
curuur rna use ~ot;ta111u1l Ma.f.a1st.ntw h tile ~ aMI 
htlil'd lllltse.u••• ZU.v1s!AIII ef IIU !a ta. 181~1 "'rBBa 

(a) ftct hf.llln"all falllapt 1Nl1 M fctha.r"....ed Ut ~ AIUiliit.aU 
AUIIIIIfteJ' tManal fW ~aM llatnd IIUGIU111N, 11.1. 
~a'1.11111n& fllf .JUUM (IG,J), V4&111 -.hlllll eli \M p.&IUI!I 
.,_,., alii.Yl&.aMitlllalr '""'~ -. u. 11.1. ktuw, 
CUM) fW tile INI'IItll'hW j<dieid •taU1.ft f.a .-a. 
tAle,.., .. .., aau se te IDe fU_. cun_. •..aftan _,1. 
ae aeu• "411'~ u .au tt.•,, .- .a. AMta&.a'" 
Mllil!aiauu.w fw lalwa u _. ~liaM -.aHil 
(011101) U I:PA laadqgall'tlllllfte CII'CII ~1 b'llll UWt hU~Nu 
frsrnt.£-. •Sta fttiU'd U Hid NGI'ft1 tMftlpa 

• 
UJ -·-...u MW 1111 fiiiiJI!IIIIiaU&tr fw nnw el 

..,. nlanal Mdape, 4111118 ta11111 nlenal lhll 1111t 
efi..Uw u 4111 tae d.l\811 a« n.lf" ee .... ,.•&.ate 
- B'rt llrliiiiiM'IIW•'CIICII iltiU I at \aU. llati• 
,..__,~#SRI frtl • Mfeeu .,.,. 
~- 8111' lliAtll b ti1M 11111'atto - -r• eC IAU._e 

18111111 t8 I li"dt rita - - .. II'Ohn&la. 
tdiFU!M, CIIICIII &Mll!M n•e••~ a1r fw 
&W S• ewnStat IIIII Ule fi&lllllll _. uu..-u 
et Ulll -.. t~~~~Mlltat .n.a wuau1e """' o8lll ._.. l!dfMIIe 111:11 #.IU, .._ .... ., ht.lla 
faa& MU' itr till U 111111111 ada! I MlU - 'II ta't 
ad 86 ,_ 'tU& U?tll, M Ia MaiGr WI•• 

• 0 •• 

UU BIID Nhnlll ••••1111 etd 1 • &a 1181118 ,_.., _, 
111111171'11ULAI& Sd~ ~ Slf t~~SM• .-n,.~ 
M Wf M II t t~ui ha \~ M \U. 'J OICR l.1 
•IIIIIIIZllliiiUUUM •Uta _.1M Mf,&~ 118$ftMRUU• 



(j!i) ·;:e;~ 1Fl3U, 'llit!'lill :10 l:!t:f11 ff'\Mi! tlil:'~~qlt ef U\~i~ 
t®!U'TI~ Pii:U~, !:lliiUniJ.l'llil Ill "'f'llilt~u t!l<t ~"~ 
l:lhilllil:l'l'l of ~ will "~"" lull! ~U~Ulillli•y t""'. 
thlil i:UIII W {:I fll't:lliiUI~l:' ~ t!IA ,.Ul ~ '11011 ~ ~. 
Jrfili~liiUUll.tll' fill!!.' '-lUI &liMo . 
~il~ tt 11 ®frill~~ t~at to ~Iii 111atet~t f®ilibl 111 , 
c.aiU£1 h .-h::a Ulit DU vtU ~'lilt U. a11' wW n 
traAaaitt~ to ~· OIA for f!lin; aftd haAdliAt 
wi~1n taLa JO·~~ periOd, if OCJ detemil'llill Ulllt 
~· cas• r~!res •d~!t~l latel or flct~l 
cteftlu& at et ~ ~1w ~ nfll'ftiftl u. 11i&ftft' 
tO ~- OU,, tl!IG 84&411 !ll.llf lae 11'11\IU'MI~ Ul t.l\111 
l.eti~ OfUee • W !II.IJ' M nt~~~inM U t.l\~t t.dil'lh 
IUvtai• -' DO.J fw h~r~ ~'llltl.lipllieflt, lMlwcUtt~J 
n.,UUIIt M48iU11111141l iafMUUIIIIII h't11111 ttle b;il:ll'ltl 
Cll!N. Ja Uf G'I'INI• IN liiUl MtUJ' tA411 la;i~M£l 
OU!N, CICPI AM ~ a.\ -' ha htefti.£&~~UIIIIII 1111f 
ue lead nle vUJailll ue *" 1111uU~ l...,.q ,. .. , •. 

Ch) lleprdllln -' vfleUlel' Da.7 w Ue ft.\ la hun!~ 
U U9111 leed ftiJJIAIIIllltiUtJ flill MMI lit ef 
Ute aee, ~ .-...caune U48 tille UtlliUU-. uet. 
ton.a ia \lie fiiOG uc~~ 21 en ~e.n ., ~·, ~u 
~ill ill eUen ud auU nt11 _.evneaur wl.tA • 
U0 MUS l•l det.eftlla&t!IIIN IMde pununt t.G 
uau. 111111 a. · 

J., ca» W ~ ••• ..- ••U1aUI Cu•U•M Sa fUIII!Y&pll 
1, aile ... , '*!lila \M lltiiMl M hM pz;ecc fcrr j1141ual 
.,.. 
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81° lUll tan• .. llllnUW to Olal - t.M 
appn,I'Sat.e leM~n a-•11'• .US• llllilll' NVi•• 
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IU _. te aa. .a ,_ 1M tpncdaw ~Ada! dlinnn .. 
... .... ~ lllyt ~ ..... JJ .. aft!- "'4'611: 
81.UU.e I • 

.. ••n tntw t.M nfllllftl peatatt riua&a twtatJ .. 
... MIH''If ~ ~ ·tae ~toe id I"NNI!M .e Ullll peaup 
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.- ..Sid, ..... a ~nJ.a.U• d ...._u. .. ~ .... 
~ ._ CIS IM'IH.Uf nfa,.... a. a.Je UU n1 1111d ta 
taa lltteMllllllltauuaU!Ir '"' 'llllf eMSUeM1 611111111aa "' 
wua _, Ill ....-lnde • Cet 'dataer t.M ~ 
MailllUUIUif 1'111111111 ._:':ned Y lftft6ID Ul' ed4UUIIIIII 
.~aal - iaf ..... i~ -It- 1111111f DiiD Ufi'N til UU.df 
UC1 &UUUI'f 111M •'IMUU lety Mit fM1"1 ~1r-.lll 
f• ~ 'ftiiiD ~ W?1c 
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t ~.Uew ~t \.Ilia e;nGfilllla& wU1 eUW.ute c.ae ~&~tftUHJ et 
tonuur ueftd!At u. ..._,..,... e~ ~nuMiat •""•• •• 
rupect ve •teadea, aiM wUl provt .. NM&Ui'J eq.erha• ~ 
UUI'Uill t~Hc.aew ~ ~Mdiiiiii'H wtU I'H'IU illl IIIAtaUieut 
III&Yiap ~ UM AM ~. hi U.t fttlll'llt ! N'tiiiD u&M 
c:Ml.Ulllf U MUI-Ud aUuia IW IIIIINndllf U.. llllli•q ~ t.IUH 
atftellllilll"' dudllof t.w.,. reu Uial pen.e, 11!111111 J •• ea.~,_ 
eNp41rate wua IMI' ia "'"Uiat hCIIIII nuwn1e ... !Mfteury 
i~tfer~W~t!• aa afte 1!1117 ~~ .C Je18 ia llldlRe Yin 6neftl!uU•· 
At c.ae _, et tao Ut.al tHied w a& llll!lf t.i81 &a Ule Satend-
" ur , ..... ue ..- -'.M111 au .&a Ulle tn u ••• "' f~~~rU JMnAa 
..... , - ••• ,~ ........ - ·~'-- .. &U JIU'U•· 

!t· ie ~ .-nu.e ~ '' sa ... llilil Ill 6Hin ., .... 
Afltt'GI' ..... 8iU tad THill 118 NWiiiA Y e.MIU fW IUiat M 
eq~~t~U.U-.lf M J 1111 'h•' 
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! tptrNUM ,_ U Ill antS. Ia udriSt t'i ~i.e llli'IUdi!IIIU., 
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Re;ional co~nsela 

Attae:~e~ please find t~o aoat recent ld~1t1on to the General 

£ntoreemont Policy C:OBPendt~ ent1tle4 •Guidelines for ~nfore:111; 

ll'edenl lHUrlet C:e~qn Orden in IR•itot HIUl C:aua." t!le · 

doe~nt ·~~as1aea tbe very hitb priority we attacft to preaerv•~; 
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e:redi~tl1tr wita taG ~r~. ta. .-al!e, ~ tao re~lated e:o~yn!ti 

eo ao to acftie9e onvir~Btal .ejeet1.._. If r .. ~~._ any 

qvoot!~ uaaeer.&ae ~ia t~ida ... , pleaaG ~taet Oleftft aatereer~~~ 

Cii'IIC,OI' ef \llbo OffiM d r...t~l ... 

~ ru~" cnsu 3U•Un. 
• 

AU&$73 I· 
••• 'sg laun &UaM1 ~Mul fel' taa.S eu latulll •••~r=n 

C'tf, llllila9innuat.d la«Nciii!Mnl kcUGM, CIII.W 



'' 

'' " 
" . ' 
'' . ' 
~~ qry 
~ • Is~ 

f f} If~ 

"-( 
, J t ~ 

. ' . ~ 
-<;-<: 

1!. i • 

'·' 7:. f) lot 

lof :~· 

lo. f. ... 
I-, !1(. 

T • • .. 
,, r. 
11 ~~' 

• • 
h. :r. 
I. o ~ ... 
w. 

" ~. 

•n ... 
T 

' ,,, 
" 

• 

" ~' ~ 

"' -· c $Ill • 

Olf: COP ., 

-· _.., 0 • " I! 
~al --.-u&•• 

..,_,o~u a.»Uc-~8.4'-
o t:Jtlc lllfirlfb.IO'CIP 

_. • ..., t1111 fi e.J--40 -e O'U 
vf?IISJI --a.o e::1a.a. 
C-:J-O...JC';J.,....alel 0,0 
9"..-eO&.~O!P-CI8 
IEC 1'1!.4 0 e..il•A: .. 
e~~»u .._. .«:wt a.~ua.. 
'IJetCQIJO~aoUC«<CIIIU:I 
e..C'II\t«:: O:JOel(tOO 
OOtlll·,....~ &UIISIII U 
ll!.4U®JO...fl8a vee 
C UIB()CC:fiJ U...e'N .,.,.,..,.,.oocva. o 

CIPOGD .,....CabGIIO'U 
.._..c-..LtttuJII "'"""" 
0 .... c O.JIC 111111 'V ...... c c c: ................................ ., 
tliGP 2': 0 ... fill .. ..... 
u .............. ...... ... ... " ... .. 
C>.,QI •!bO...e8681CCI 
OJW'U&Jttillftl qqtp!Ctf ......... "'oc,..,.,..,...,..,.,,.o 
a.Al.,>eo•vvellll ... 
OIEIII·,..U V 'U ,_ 
(},tp c........... .. . 
IE OUO·IIPC)>o ....... 
............ Jllevec:e.c: 

llll·.,.......,oJI!IIIC'VIJJOIIIiJ 
4t.c>.«»a..:J..,OI .... .,.,., 
.tt:!.a.PICO::PCUO'~Cfll_. 
., • 0 l4tii(00 ......... 

01 >.UGOO a.VO..., 
~ttt....,u s::-...ec. ...... c 
69 • o c,.,. u c-s:: e ~ UD 
9>41"'0 C!PO • ..,. .... 'V ..,.. 
......... OJ ......... ., • 
M!OC.s(.N49 .......... c 
• o c ..... ..,,..,,.O'..,....., 
cv-....o~toilllllf-t «».U-t 
o.aao.~le..nt.-ue~.c:J ..... CilJ 
f!:J:BO.eJIC-tC:U .... • o ...... 'N.,. .......... ., ..... o ..... e 

UO·...t.-eii.....,.VU::.UC'V 
®9 Vt«.:O UtiJD bt':J 
Ua.JCIII:II·.-40flllllC tJI"""'-t 
cuo.. :- ......... ... 
"' - ., • .., • c:: 
"UlD.-tfPOutO •ullll """" 
- aJ ., JC a.JI ......... 'V .. ,.. .... 
:;!IOI::J., S:>. .. O'U 
tp__.. 'illf ..,.... Ul' lilt '0 tl M ,... 

-uc..-.c>cu 'CPit:P 
• •n .... .,..._., Otcuo 
...,..._,_....,..,_,_, &tC-4tt.C 
~«iifC~JJC«Bt!Vfl!f......,a.J--tlll 
e ...... o .. o- ... ..,M a. ..... 

OUOO.&Itqp 00 41 
,, c "' ..... u e • n e • 
ifi?O.,..,C&IILtl.ttlP.«:a.. 
r...c .... a...-oce._..a...,,. ~ 

::£ • 
• u "'" ..... 'U ., c _... A: .c· 
a..CIJI..,.. OIV 

0 =--· ... "" .,_. ... ,. 
.. ., ... 0 
a. eu :0.01 , .. v .. .. 
o.ac:o ..... v 
uc~ r-~c " ....... ......... 
OIP.M::f .... ,., 

.... ov""' ., ......... ... 
c:»w .. ...... 
e.vo ... v c 
•• 0 I .... . .. .. .. 
.. ,.rc
oc ... l ....... c e ..,., ..... ........... "'" ...... CliP.OOCIIII 
OtiiO,.. ... ,.. 

,., ... :J&.; 
.... All ... 
..... c ... o ..... 
.... ':Jial .. 
0'01110 •• .... c,. ... ,...aee 
.... o ....... 
ft,tu ..... .,. c .G 

e.c- 11>V o 
Al!'UU~CJIIC 
oo "' oe•,.. ....... ... .. 
.c .. 0 ..... .. c..oo.:oc 
~ ....... ::1 
.... : • .oc 
... , ..... ':J/0 

.... 0 ... .. 
.. :J 0111:.. ... .. -=·,. oecc es:c . ..... . ., . 
v co .. ,. .. o .. •'U 

...... u ........ . 
o, ..... v .,_. .. ... 

........ u .... ..... 
-coo .. -:~~ .. 
... Q, .. .,. 
........ cvv "' ..... 
-:~~~~'••• 
&::O..ollt&::C 
f.ouueue.J B 

... 
c .... .. .. 
L ::J 
OO"' 
"">4 ..... 
0 v • -· .... c 
c .. o ...... 
1111 ...... 
eu <11 
u ... 
..... !II 
o<eUD ...... 
:3"' .... ..... 
.c 
... !~ 
0 .. ......... 
• t. ••• ........ 
... c ... 
1J!olllllll 

~:'.- ... -... = ~-~ .... ..... c: .. :o•• .......... 
... ... c 
... :JI -..... &:I ... .......... 

C4110 :o ..... ci;• .. -All v ... ... 
~t~:: .. ... , 
... ... ., 
f!Z .. " .. .. ., ....... 

8.00:-4 , .... 

... 
• 
"" .. ... ... ... .. .. • v 

.. 
• .. ... 
v 
3 .. 
i 

I 1 
':It . I 
= ... 

1111 .. .,. 
a: ... ... 
c 

I ... 
! 
IIIII .... 

:til .. 

I "' "' • e: t ' -: ~ • sa: 1· i ·t :( 
t: lc i! 
I z:l r: 
r !i a:l : il ! 
i i1 11 
I I I 

E 
" ,. ~ 

t:U 
-c .. ... . . ... .. 

@110111111 .. .. o 
vou 

-l:;t' .......... 
c ... 

i ;.t 
.. .. 
'!iDC: 

:il .. .. v .. .. I ... 
l!i ..... ........ ..... ... 
r•1 :ra ... .... -..... .. , .. . .. 
I;!;:; 
IJJ~ 
;.·-~ ......... 
11 l 

j iUIIII 
....... 3 .. 
J - .. 

!- !!:; . .... 
lll::tJC .,..," 

~ 



~fA "'~~tJld ·:!l~.!J.~ ~®~U ~i"'il~ i!"1 :~d~~L" a=,.~ ..... ~,,. •• 
"' !> J '<II • , """ "'.. '@ ~ 

ne;o:i1tlng 1 eon11nt decree or ~ritin; an order 1e tft;·r@~ .,. 
of tl'\11 ~n.. !1111 order llftoyld t:~rovide ~or r®U.:lf'lli:lh fll<~t.~;c::s • 
!or l!lef'll.torin; com;lliance "ltl'l tile orde~r 1 r~qyir®menta a"c •. ,~~::: 
ostaolill'l tde~u1te tncentlves for coa~litnce, 

carefyl eliaination of 11:'1111 for !uture dispute can 
facilicaea enforceaollity, ftequiremef'ltl in tl'le order si"'oyld 
01 Cli&r, Yf'ldlfl~lf'ldlble, ll'ld II'IOuld IYOid lny po1110l1 
1mbigY1tie$. !Ill ardor al'loYld beth cle1rly require com~liance 
"ith the a~plica~le regulations and eetablian tile aotnod er 
~roced~re that will be uaed t~ determine co.pliance. In 1ome 
cases, it aay be 1pprepriate to &pecity tho poll~tion control 
teehnole~y to be ~sed. In no event, however, ehould the order 
deeM compliance to sean anytnin~ ~t COMpliance with the 
~~~li=aole le~1l reqYireeent. 

In every case, the =~ligation to C08ply ~at rest solely 
with the defendant. Provisions th&t operate to •eaeYae• non
ee.~lianee, e.~ •• a force a&leYre eliY&e, should be nar?ewly &Rd 
ex~lieitly drawn,2 the order ehould a~1d any e~i;uitiea 
regardin~ ~he defendant's eoaplienee obl1;ationa eaeoeiated wi~h 
revieiona to the ~nderlyin9 reqy!reaenta. If the litiglnta 
eapeet futYre le9ill&tive or regulatory ea&ngea to the ~nderlyin~ 
reqyireeenta, the court order ~•t clearly eet&blieh the procedures 
tnat woYld enan~e the order~• cOMpliance ebl19&t1one. The order 
ane'dlci provide t:.llat re•uioft t..o c.ae 11ftelerlying req\lireeen~ dcu 
no~ eae11ae ~ncoapliance vi~ ta. teras e! tbe o~dec 11aleea and 
ntU tile c:oun &Mn~ tile orcle~. · 

Tne order enould eetablieft explicit. c:oapliance veritieatlo~ 
proeedyree. Ieee~ Aa•pec:tiona are likely to be aore eCjeet1ve 
than eelf-aoni&oria;, tile orclec eaould pro•ide 111tllortty fer EPA 
to conduct inapeetioae at reaeoea•t• t.iae8. %! re•oureee will 
~• pe&'lllit. cletaUM lupecdou lllif U. • nate • local 
autllor1tiee, -... alteraati98 !era eC eeBtliaaee ¥Gr1fication 
<•·I•• eelf-...iteci,, eelf•repartia;, tal~ ~~t verif1eationl 
IIIIUNld lie ~''"· a eud •••••• tM .-c ld ft~C~~£1re t!'te 
dehnd&At te II'Wft e11111111Pl18Me tMU at 1U 011111 upenae Oft tM 
b&818 of ~ tee• aataua. eetatli .... &a ~~c. ta addition, 
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CQv~~ o~dtr$ shoyld ;@~~rally :~~~~~• :~ 1 ~•!•~~A~~ :: 
;uL,~U., &fl~ ~ aOlill ~o .. ::tons~raa com;:lun<:lil for a 3 ~®~;::e: 
~e:iod cf ti .. ~ftlil~ t~lil initial alilmonstrat!on of eom~l;ao~o. 
~~~~ flilqui~lilllt 1i1113Yl:'.l that tftlil Clilf~ftOiilftt il li~~lf to ·~m&·. 
in <:M~J.i<UU::~. '!'l'lill ljll:'OYilli.On II~QYld !:>@ CQIIIillllt&nt ,.it~ ~/\® '. 
o~dlilr'lil t~in&ti<:ln clause. 

P'iru1lly, tl'UI order lll'lould lilllplieitly suto ti'lat it ill ~l~~;~; 
<:ln su~s•quent Q"'nera, Qljllilrlt<:lrll, assi~nlillill, and othlilr IY<:~tss~rs 
in interelt ill tfte facility. Tfte ordor should requlr• e~at t~®Siil 
sueee&a<:lrll, ote •• roeeivo notification of the ollistenee o~ t~e 
court order. The orde~ shoYld also requi~e notification to t?A 
ot eny t~ansfer of interest. 

!electing Respcn11es to V1olat1ena of Court Orders 

Ti'le priaary oojecti?es of enfereeaent of court orders are eo 
correct tfte Yielet1on ellpeditieualy, deter future wtolations oy 
tne defendant end ~ the regulated COBBYnity, and presorve e~o 
integrity of COYI't ordered reaediea 10 as to achieve the dea•red 
envtrenaental protection ooject1Ye. lespenaes to violations 
~•t be proapt an4 ftra to reflect the iMportance which IPA 
attaehoa to tne ~rt ordered reqyireaenta. 

1i'le toftii'I\DUt uy pvnue a i'I"Qe of rtllllllldies to addrH.lll 
vtolaUofl& of ca.art ordera. Tlleae rG88dha tru::hde specific · 

, p.rfonY~nce of &lle o~r•a ~ir..,.n&a Ce.; •• tllreu~ a IIICti.en 
to enforce tao or~r), ad41,i0fta1 •r•lflc perfo~nce raqu1reme~:s 
lltlGNlatH •MUlrY peMhiee, d9t &M 811'111111411 C:OfttftiiU, 
contrac&oll' 11uapena1on eft4 de~raent proceed1ft98 in epprop~1ate 
~•••• inwolviftt &~ Clean Air ~ or \ae Clean Water Act. and 
nviaed or aatellfid ca.pll&flce acfte4\lle8 Un tile Uaiuc:l <:ir~·~:~~sean 
ducribec:l tl>elC~~U). fteM f81Hdlee MJ tl>e ~~~ 11'14h1d\lally or 1n 
CCIIIIJ:Ii ftU l. Oft • 



A~~ :ts;~~'•s ~~!: :•~~~:• c:~;:~a~:i wL~~ p~~ ~-~ ~ _ 
''" .... '1!1' ..... ~ @ .;1 

~U'~ U qYl.C!Il:f U po5~l::l1t~. 1:'~-~ !:';t~'..!l!:'t;a<lf\t ln~:,,..~;;- , •. :. ;: . __ 
of poHjUd;mNnl: pro~~<td.n-;s to eol.eet e1Ytl ~"R&ltln o~:-·. -
!mpoud 111 U1111 deeru for tile~ \JMderl:tiRfJ '>'~olHi.Of'l i.f t;-. 01 .!;,:::~-
~~~ !aile4 to pay eueh peR&lties. Colleetion slloyld ~ fo; ~~ .. ~ · 
~..1ll ~<~fl&lty aaoun~. 

~espoMI<~S to viela~ions of c~rt ord11r1 ty~ieally ullould ~ 
.'!lof'O 5•1"411 fU tiHM t/'\0511 '"i't i C:ll tl'Ut ~01141l:'ni!fllflt l'lOI:'l!l<11lly I<OYld Ull< 
for_&_~ompll:a~le initial violation o: a itl~ute, re~lation, of' 
adl!llnUt.I:'IIIUYe ordel:'. Al:l!lent. a c:onvinc:inq dellloftlltl:'ati.on ey e.~. 
defendant of miti;atin9 c:ire~taneea, the ;overfi80nt typi~&lly 
~~euld pursue ei;nifi@&Rt moneta~ penalties unlesa the Yielations 
•~• elearly de Mtnimis. Penalties sust re&Qve any appreciable 
ec:enomic: C.ni!it ac:c:ruino; te tl'le violu.er. Ill addition to ~•coy~"• 
eeono111ie benefit, the penalties should reflect the recidivist•~ 
or l:'ec:alc:itrant O.haviol:' of the defendant. ~· ease file must 
inc:lude &II explanation ot wl'ly tl'le ~se aana;ers !'lave decided eo 
pursue a part1c:ular penalty fiqure or no penalty. 

the governaent al'lowld see« iepoeition of specific relie~ 
~yond t~at alrea4y required 1n tfte court order vheft necessary to 
provide adequate assurances of future.coaplianee. rectors to 
c:onaidel:' in deterain1nQ the need for such assurances are tl'le like• 
l1hood of future violations, tl'le environaental !'lara or l:'isk vl'l1c:l'l 
a future violation would De liael~ to pose, an4 tao ;overnaent 
ree~reea involved in aoftitorin9 eoapl&ance wtta cae a441tional 
l:'e4uire-.nta. EKA891•• of fwrtl'ler specific relief 1nclu4e aore 
ecr1n9ent report1"9 reqwir.-.nca, &4vaace a•A •t~rove1 oe relevant 
aet1Ytt1ee ~ tae defen4ant, teaporary •~ permanent shutdown of 
violat1n9-fac1l1tiee, BDre etl'ifttent -.eration aft4 aeintenenc:e 
o~liget10fts, and poecln9 of re¥Oea•1• o~ irre~able lectere of 
credit or perforuMe illlada. 

woraally, tke fD.eraeent ebOuld avoid a~eeint co eatenstona 
of eoap11ance aeftedulea vi~t pura•tRt eitn111caat BD!'I4tary 
pc~nalttu. rrauut.-. vi&aCNt ~ulU-. cntcaUr etwNU 1M 
UaitecS &Ill caMe la '*'• elM Mfe~afl. Mila '"" U4& Ue •iolatton 
••• eays .. 'f ct.•• sstaaeea fe11iftt ~relr vtc•t• ~ ~ 
a&1eYft fi18111M 4DC 1M ..... IIMnGifiUI'• U 8111UU!M Wit~ 
penah M i.e ~niMi,le 41118lr U 1M e~~~UMiM ~~ 1U&icri 
envira san'tl ~ er i'i&a. 8llld e eu~etantlal ,.alto tacereet 
c.aal.e odEll fM enelldi,.. tJM M4411ha. buut.eaa ef ~UaRc:e 
ecl'le4ule lllllllft Mt HelUUe t1Mtalll88 fiN M~~~tUaNIII eiM4 u. 
IOC'\11'181 81111JUaMIID i8 .. f.Cii!J i8 .-eiMOo !Ill Uf O'NIIIt, t.l'UI 
dohi!I'CIIIit aMfl. ~C~~Mlae te .U.ftiH Glillllllllflr wtu 1M •••· 

'nlo fO'NnMI'I& all•l41 dee nfle1cilll' \lWI .-el.laUU7 of 
criatnal eonteapt Yftdel' ~ provtei~ ot 11 o.s.e. I 401111 
ift 11tuat1one of Gfii'8Yete4 ~OBPlia ... vita ~oAt ~crees 
for vl'licft pynt&hllleftt 18 e let!ta&&e otl•«'i .. o« •• onfoeee&eRt 



:-es;,::Fll.$o9, r.t:<:.-::'3 t-O :if C::"":S;.:~t!"t-:! :.,:1 :~'!.li"'~· .. - ,., 9 £-~~~--
1'11$!1 o~ cn~unil unctions lM<::lyde: Ill ~~~~";c;o~ ;,.':·~-. ::·· 
0~ ~~~~~~ 1'\()M<;:QII!IpliMe® li'IVOlvlld ll'l ~/Hi 'i'!Ql H\01'1 o·: ~:~. -";:/::. 
~~~:11111 {4) ~,~~ ®Avi:onm$nt~l eonea~in~tion or ~~~~n ~'~~i'•• 
i'IU.U'd n~hin; fro111 tllat noncOI'!II)Uance: Dl tn• "'ll!Yl.~~ss ~' 
ti'l® vielation (in a criminal cone•m~t action th® ~ev•r~•ne ~Yi~ 
11'10~ that tl\111 violttion "fii willful tnd d®li~ratel: (41 any 
falsification activity involved in the neneom~lianee (i.e., 
mtsre~r®$®ntatien ~y thl!l party su~jeet to tl\11 eenA®nt d®er®ll 
eonc11rniri; eom~lianee with that eonaent deere11l1 151 thll ~ellicy 
of t~e ~arty tll&t is suej•et to the eonsent d•eree to ~~~ieve 
~om~lian~e1 and (~) the evidence of motivation for the non~om~liinc, 

w~on dealin~ with delie.rate none~lianee viti\ a civil 
consent decree, one ie by definition dealing with a eor~eration 
or individY&l that has elreedy gone tnrou9h leas severe enfor:em•nc 
actions which have prev.n ineffective. the potential for Yling 
erisinal eenteapt ehould, therefore, e. ceneidered in ell 
;ignifieant eases of noncOMpliance with judicial eenaent decrees. 

Other ~etters To Consider !n Implementing An tnforeement ~eapense 

ne gevernmeRt lll~ld 111a1te- every eUon. to· eeoc-c:Hnllte ®l'lfereem• 
reepon1e1 witll 11ny governaencal eo•plaintif!. I~ no satilf&ctery 
19reeeent is poesi~le, IPA must lt1ll fulfill ita aandate to enfo~e· 
enviroReentll lave, ltailarly, tile ;ovec-naent IIIOUl4 giVG eac-ef~l 
eoneideration to tile enfec-eelll4nt ~eerna of private eo-plaintiffs, 
particularly rt9ardin; final aettl8111enta, &v.n 1! tile private 
party'• role ill liaitad to c~ntiftt OR the aettleaent, tile 
;ove:raent 111\~ld earahllr OONI1der II\IG :: a •nu. 

Tile ;overn~~~ant should aatablilb a tlaatable for respondln~ 
to a violation vllic:a nnecu ue lli;A priorhy CPA pheu en 
11nforeeaent or court or4er.. Tbe tlaetable lllould talte into 
ccnaiderattoa tile Reture of tbe violactoa, tae need, if any, to 
take taaedlate actloa, tho autficieACy a« the available prooe. 
an4 tile coapleaitr ef tae potential eatorceaent l1t1tac1oa. In 
uncOIIIIpliCUM ~ ~t de ~ pnuat u eaer"l'lcy to tile p~al:llie 
lle&lth or eaYirCiftiiiiCIRt aMI, alileeftt UM .,..uinaenu .,.cuieally 
1.1119'"414 ., tao Mlll't ...... ca. lqioul oruce allould atuapt 
to aMI refer tao caH to llea~nna wit.aift 4S clays froa 
tile dace •t.UUea wu deU4tU4. llea~anera aM tile Jult •c:• 

='L. 
plr'IIIIMU UNa &Ciftl'~i ... t4lt t.a4l tlaeUbllll 

~ lept .... l' 39, 1183, a~..eRt ~tween the EPA 
... ~ Aaalataftt Atte~ General fo~ ............. 

i1!1f u teat •~• aa4 M4Uicut0fii te COU411ftt deena~ 111\ist 
~ iR writint ... al~ IDf ca. Aaatacaat Adatatatracor for tne 
Office og lftlorceaeRt aad Coapl1aACe ~ltoriat aftd the Assistant 
AtCO&'fteJ' GeM&'IIIl fM C..N ... ht\lrd IIIIIIOtarMOe AUCII'ftGy& ~It 
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PROCmrn:J!M 1!'QB MOpiUING JVRIC:IN.. DECBf[S 

""'.:::~.;;' .. ' ... ,..,,... 

c~~sene decree •modifications• are changes eo a c:nsene decr~e 
pr~posed J~inely eo the cout"t by the Feder-al go•:ernment and a 
defendant, larglllly to addr-ess circu.mseances ·•nich nave an sen s ::cc:'i! 
tn!! !!I'\ try of the con:umt d~K:rlle I such as fO!"C!II majtur!l events ~~ 
oth!!r unanticipated c::ircumstanc::esl. Thus, these •modificattor.s·• a:~ 
distinct from rederal government unilateral enforcement ac::t1ons 
r~iring the violator eo comply ~ith the terms of the decree and 
imposing sanctions. consent decree modific::aeions snould be addressed 
as follo~s: 

o ~s soon as the ne9d to modify a consent decree is discovered, 
the Reqion should send a letter to the appropriate ot-~C and 
DOJ-tnvironaental tnforcesent Section Chief notifying tncm of 
ene intent to open neqotiations with the defendant. The lettu 
snould eoneain suaaary intora&tion sufficient to apprise or 
and DOJ' of relev&ne faces, iuues, and proposec1 soll.ltions. 

o consistent with appropriate consultation procedures ~ten or or 
OOJ, tne Region falon9 with OE or DOJ', as appropriate) may 
proceed to n1!19ctiate a aodifieation of the consent decree ln 
tne Manner daacr1~ in the latter. 

o OE retaina autbertty for approvin, any ~ifieaeions on behalf 
ot ~ ua1aca tfte underlrtnt aettleaent authOrity of ene 
original orCS.!' naa b4Mft 4elG9&tecS eo ena RG9iona. H 
del , ~ the ~1t1eation defile not brin9 the settlement 
wt aeope of 01 autnortty. DOJ' retains autnority for 

~ ~1tieationa on ~lf of ene United States. 

o Ud tiOJ oUietau nave apprcve4 t!'ie BOdiHcations, 
8\'-0fMY vill puaunn. the propollle4 co!Uent decree 

to ene appropriate eouzt for approval. 



~ ~=~se~~ ~e~~ee ·:~~~a~l~n ~andled ~~rough ~Odl!::1::~~ ··-- =~ 
:~;-.s: =~~~d :ld::!r.::ssed "Jnc!er ':t",e STA.RS r::cr.sen': ::ec:-ee ::-~cX1!"'.q 

"''.!asc.::'i! ·.":en a cnodlf:\!d c::~nsent decree :s sqned by ::1e AA-c:: 
':r, ::1 :~e case of delegated settlements, :he Reg:onal 
~d.J!Il:11St.ratorl and the appropriate OOJ manager. Until ~hese 
officialS approve the modification, the R11<1ion will report :!'\e 
consent decree in thGI "in violation with action planned" cateqc~·:. 



PgOCJ:P!IBES fOR :IOitfY!NG OOJ Of SII?r.rLAitD r:::mu:rr;;s 

::-.-? ~~':c--=c!u:~ -:!esc~i:ed ':le~o'..r ·..~ill ':e ~tsed for ~-o~~=·{::"'.; :.~s 
:epar~~en~ J! :use:ce !JOJl :and and ~atura1 Resour:es J:·::s::~ 
1 :.:JRD) of ~he need to :n1::.i.ate ehe collectJ.on of Stlpu.la:sd 
penalties. DOJ has the authority and responsibility t·:l enf:~:e 
JUdicial judgments and can alSo Initiate collection of sn;:u:~:e-: 
penalties ·•ithout EP~l.'s notificaeion 01:' re<:tUest. However, 'JOJ c,ce .. 
~ill know, without EP~l. notification, of the occurrence or non
occurrence of a sp4teifie<i evene ehat tl'igqers a stipulated per.a::·,
provis!on. 

Otfi.piLion 

Stipulated penalties are penalties aqreed to by the parties to a 
consent docree for violation of the aqreement•s provisions. These 
penalties are made a part of the consent decree and are enforce~le 
if violated. 

Unless the consent decree specifies otnervise, notification to 
defendants on the collection of stipulated penalties snould be 
sent by.OOJ-LNRD. Unless the consent decree specifies otnervise. 
judicial stipulated penUtiu snoulci be paici to the OOJ' toclcl:lox. 
The fotto~in9 procedures apply for enlistin9 OOJ's assistance: 

>' ' ... 

o 11\e Re9ion ~~ a letur t@ 00.1 !copy to AA-olll:l requeu ln~ 
.J:li:I.J-to Jil'W'SWII c:ollection acUvities. Tne letter~o OOJ snoutd 
contain a• ·ry inf@ra&tion sufficient t@ apprise OOJ' of 
relev&ftt facta, izaues &1'14 propoaed ~elutions. 

o IXIo.J eopiee use llG9ion &1'14 AA..()£ vitA a copy of tl'le notice 
~~ to tru11 cief~t &1'14 any respronse to e.ne nouce 

o U ._ r~e is u.nsatisfactory, tl'\e Re9ion vUl und a 
r? Get referral pacta9e to 00.1 (C:opy to AA..()III:l. 11\e reter~al 
z :'NWt ~lei req\lest tn&t OOJ entoree &IIIJ&inat tl\e unruo 1 '/@!( 

c~ d4Jc:rM viol&tioM, include any relC~"~&.nt nw 



.~forma~i~n a~~3~~1 s~~=e :~e ~~:~~9 ~e::~~ ~~q·_e~~ 
~~ec:fy ~~e ex:9n: ~f :~e :~~~9~ ~n::~ ~?~ ~~3~~s :: 

:~: ~3Kes ~ppr~pr:a~e a~~~~~ ~J en!:r:e :~e ~:~;:~~~ ::"3~·-
~e~~~~ ~~:~ ~·1it ~ar:~c:;a~~~n by :~e ~egt~n. 

J ·.,-l".en --~'" -:ietenca.n~ a.ueoma.cic:a.L''f pays Stl;lUla.~ed ;::er.a.~:-~3 -
~-''" f'!dera! goverl'\l!lene enrouqn any means, tnc ludtnq ~---'= :•:: - c 
EPA Lockbox systems, the RPO, or the ORC, en• office :ece~·.·· = 
the payment should immediately send a copy eo ene ORC, ~-~~
OOJ-C.N'RO and the E:!"A Local financial Management Office · ~""' 
This includes ene u.s. Attorneys• Offices. 

'.'ndE!r' ~he STMS consene decree eracltinq measun1, a demand Utter or ~ 
noetce to ene defendant to pay a stipulated penalty is not constdered 
a •tormal enforcement response•. A penalty payment mustoe received 
or a direct referral pac)(aqe sent: to OOJ <copy to OE! before tl'\e 
violation is considered addressed. \olhere a demand or notice letter 
nas been sent. tl'\e Reqton snould report the decree in the "in 
''io!ation 10itn action planned~ catec;ory. l<lhen a Oirtct re!erru ·ts 
sene e.o OOJ eo address el'le non-p~ymont of a stipul&ted penalty. ::-:~ 
Reqion should report tl'le decree in tl'le •in violation witl'l actton 
com~~~enc:e<i" cateqory. 



::;NTR.ACl'O!l LISTING rN CASES Of NONCOMPLIA,NCE <IITI! A.PMINI SJ'RAT:·, ~ o 

JUDICIAL ORDERS 

E?A has authority to prohibit facilities which nave a reccrj :! 
·:ontinuing or recurring noncompliancE! with Clean Air Act or c:e~.-. 
·..;aeer Act standards, and wnicn are tl'le sUbject of a prior or 
ongoing enforcement action, from participating in federal contci::s. 
grants, or loans. !Clean Air ll.ct SJ06, Clean WatiH. Act SSOS, 
Executive Order U 738, 40 CFR Part 15 l. Esta.I:Hish<lld guida.nca on ::cS! 
use of this authority notes tl'lat violations of consent decr!les, 
admtnistrative orders. and notices of noncompliance are pr~me 
examples of cases wnere this prohioition, referred to as •contractor 
~ist1ng•, should oe strongly considered I~ "Guidance on 
rmplementinq the Discretionary contractor t.istinq E'rogra.m.•, NOV'II1!\bCtr 
26, 1986). 

Procedures 

The process for listinq a violator, set !orth at 40 erR Part 15 and . 
in tne NovE!MCer ZS, !986 GuidanCe, should be9in with a dete~Lnat,on 
that the •continuinq or recurrinq noncoapliance• involves ctear'y 
appticaole clean ~t.ir Jt.c:t or Clean Water Jt.c:t standards. If tl'lere \S 'l. 

pending Judicial action aqain.st a party, such as an outstandlnq 
consent decree, there should ee coordination with the appropriate :c: 
aeeo rney e.o ensure tMt tl'le ll.SUI\9 proceedinq will not comprom 1 HI 
ene litiqation poaeuze and will coapleaent a sotion to enforce ene 
decree. 11\e UaUDt action c&ll then =e fonaally cot~~~~~~M~ncecs oy a 
"RecomMGndation to tiat• st~ oy a Reqional Adainistrator. tho AEc 
for Air or water, or tfte Asatse&nt Adainiserator for Air and 
Radiation or water &n4 sent to the tiat1nt Official in OE. ~ne 
reco!I'OIIIIen4at1a IIIW!It inot:ll.ldtiil 

c 1 l -me ~ ~-..., and tiUe~ne n\IIIAHr of the Reco-ndi.nq 
"~ . 

CZl A SIJiript!oa of the facility in question and its ovner or 
operator. 

(Jl A descri~ion Of the allt1ed continui"" or r~rrinq C!e&n ALr 
Act or Clean waur A.c:t noncoapU&r~Ce and the e'lidence ener~<:~ f. 

C4l A deacri~ion ot the prior or Oft401ft9 enfore~t &etion ~q~•ns~ 
tl'le tK!.lit'f lsuc:l'l as an ouuea.ncu"" eonaent <Sac:no or 
adainiltraeiv• or<Sert. 



·--~~e requi~::!Tl~r.:s -3.:-.; -~-:. :.~-~ :..~.;:· .. -.:; ·:::~:: 3 ~ ~:-:.::.::~ ·-·~ 
:::.:. _ .:·.- ._,{ ~!"'.e :-.::r::·-:~.!YH!r'.':.a:v~~. an-:1 ::afl.sm:..":s :.: :o -:."":e -'~'~-ss~.s: 3 :-. 0_ 
-,::_ .... :.-.: 3 ~::-a:~r r:)r :::."":!or:~;r~~:tt. :"l:t:! .-,· .. ;ner -::r- ~perae.cr .-,: '::"'.e ::: .. 

---~- ~~; J: :.3.~~~~ar ~ays :~ :sques~ a t~s::~g ?r~c9ed~~;. -~ 

:--=~~es: -~ -a~~. ~?~and :~e ~squest1~g person ~ay ~rese~: ~~l- =~ 
-~~::e:t O:'l:::er.ce reLS'ian: :--:1 the proposed. Llst:.:-tg '::> ar. appc·.-... _~-:_ 
:ase Exa.m:::er a:: an :;tf-:H·,al proceedinq, '~'Jlthout =~~:"!'!a.l :-·1:-=?s ::· 
'!·::::ence or ;:>rocedure", and t.IH! Case O'..'<a.miner decides ·•ne~r.er ::c -:c 
~o :1st trte facilit:.y. rf the Cas• E:.-<a.miner decides to Ltse ~~.e 
factllty, ~he owner or operator may as• the General counseL ~o ~'!~:~. 
tne Case Exa.min4tt:"'S decision. The Genenll Counsel's decis1on ·~cu~: 
:nen constit:.ut:.e final Agency action. U tl"'er11 is no re<:<uest:. ~o 
;:>resent evidence, ene Assistant ~dminise~ato~ for ~nfc~cemen~ :~e 
:Tlatte!". These pr-ocedures and t:.l"le pr:ovisi.on.s for t"eview of a Lis:::-.-; 
decision a!"e set foren at 40 erR Part LS. 

• 
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c:·-::L:..E:CTING ADI'IINISTRATI'/E PENALTIES 

·_5 ~~~P~~r desc~1bes ~he roles and responsibtt~~les 0f ~?~ 
~~~:=~s ·?eg~o~s and Headquar~ersl i~ coll~c~ing ?Enalcies 
· ~--:~"": >3.: :3.:-:d st!.pulatedl assessed under ad.ministrati·:e cenal:·; 
;:r:qra-rns ..... :'::-t t:"te exception of ':he CERCLA (Superfundl ?~~gra.'l't· 3 :--:. 

Sec:c c:on Jll of tloe Clean Water Act ICWA>. The Superfund Pcog:-3..
~as :ssued specific program guidance for the collection of 
Superfund debts. C'HA. Section 311 ad!!linistrati•Je penalties are 
assessed and collected by the U.S coast Guard. 

Penalties assessed in final administrative orders are considered 
deots under Chapter 31 of the United States Code governing Federal 
Money and Finance. Thus, Federal and EP~ debt collection 
regulations and procedures must be followed in collecting 
penalties. 

fai l•Jre to actnere to official ;a..gency financial management. 
prgc~dures cquld subiect an individual to disciplinary actiqn for 
m1suse and mismanagement of federal funds. If you have any 
questions about the receipt o~ collection of penalty funds, check 
·•ith your local F'inancial Management Office (f'm) or the EP~ 
Claims Collection Officer in the Office of General Counsel. 

~utoority for A¢einistratiyt P9ft4lty Colltstion 

Statute and Regulations 

fiscal &ccountinq 

Chapter 31 u.s.c. 3512 ~ ~ requirta the heads of each 
executive agency to establiSh and maintain a system for accounting 
and internal controls. The EP~ Deleqations Manual authorizes the 
Dlrector of rMD to develop ~gency-wide financial policies and 
procedures aDd to aaintain tOe official boO~a of record. 
Authority alaO ls dG109&ted to Headquarters an4 local Financial 
Manage.aat Offices !servicing FMOal to provide general accounting 
services aDd to receive an4 deposit funds. Procedures pertaining 
to fiscal aan&geDent of penalty debts are set forth in Office of 
the coaperoller•s Resource's Manageaent Directives Systes (RMDS> 
Z540 Chapter 9. [This Directive is currentlY being revised and 
•hen f in.al shall be ude an ~~ncHx in this chapter). ~gency
·•ide finMcial policies include tile esta.blisl!!Nnt of a.n !P., .F'MO 
locKbox system for the payment of adainistrative enforcement 
penalties and Superfund payments. See .,~ndix l of this cnapter. 
Kowever, tile Superfund Progra. lias a separate Directive (RMOS 
2550Dl for financial ~agement of the Superfund Proqra.. 
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::'""'::3.;:-:e~ JL rJ.S.C. 3701 ~ ~· requ1res the heads af aaenc:~5 ~: 
a::ampt :~!lec:ion ~fall claims !including fLnes and benal:,es 
ot :~e ~n•:ed States arising out of actiVIties of the ~gency. 
S°Ct1on 3701 also provides that executive agencies may comprom 1 se 
c.al!ns of not more than SZO,OOO lexcluding interest!. The F'edecL 
Claims collection Standards IF'CCSI at 4 c.r.R. 101-105 and the~?.; 
claims collection Standards rccSJ at 40 c:R ?art 13 prescribe 
minimum debtor notification requirements and collection 
procedures. 

EP~·s Office of the comptroller is responsible for establiShing 
minimum notification requirements and for taxing the necessary 
collection actions. These duties have been delegated to the 
financial Management Division IFMDJ in the Office of the 
comptroller as described below. 

consolidated Rules gf Practibl for !dministra;iyt procetdinas 

Prior to ~pril 1985, the EP~ Hearing ClerkS wno saintained the 
administrative case docket for ~inistrative Law Judges were 
responsible for collecting penalties under the 1980 Consolidated 
Rules of Practice !C.R.O.P.J. 40 c.r.R. 22.31 of C.R.O.P. 
requires tne respondent !~ebtorl to send payaents to the Regional 
Hearing Clerk. In ~pril 1985, this procedure was superseded by an 
Agency-wide decision to nave all debts includinq penalties pald 
through the EP~ Regional lockbox systea. See ~ppen~ix 1 of thls 
chapter for the list of Regional lockbox depositories. The 
consolidated Rules of Practice are in tne process of oeinq revised 
to maxe the rules consistent with these procedures. 

Rpltl •nd 'et! ?fipiliti@l 

The colleetioa of ad&inistrati~ penalties requires ene 
coor~ina~i.a of the Retional Pr09raa Office 11101, tne Regional 
Financial 7 'faeftt Office (FMJI, tfte Office of Regional Counsel 
!OACl and the Reticn&l Hearint Cler~. ~ir reapective roles and 
responsibilities are described belov. Each Office should 
desiqnate a specific indivi~ual or position a& a contact point for 
dealing with fin~ial &&tters. 



2 - 3 

COLLECTING MMINISTRAII',""'= ?;;;R..:.:: o;i 

.; ..,oc!el 11 Strea.m.lined" .s·zs:e:n f':)r -::arrt·:.:-:.~ -':'J.<:. ~t-.ese ?:-:c~-=.·..:.:-:: 3 
~~~ =oordinating ~ne i~:erl~ck:~g responst~L:::~es c! ~~e a=s.~ 
~?A ~!fices is ~escri~ed :n ~ppendix 2 of :~is chacter. :~: 3 
cr.cce: s·,.s:em ·.;il~ oe adopted 1n tl".e final RMDS, zs4o. 

The RPO has overall responsibility for implementing an 
acllninistrative penalty program pursuant to national program 
guidance. This includes tracking final orders until all 
requirements, including penalty payments, nave been met. Since 
collect ion of ad.ministrat i ve &lilnalt ies must be done in accordance 
·•itn Chapter 3l of tl'le u.s.c., tl'le RPQ must inform the Regional 
rMO Yl'len a penalty !'las been assessed (final orderl and must Inform 
the violator to pay Pilnalties through the !P~ Regional lockbox 
system. ror each final order, an individual Yill be designated :o 
coordinated Yitl'l the rMO dn all activities &lilrtai.ning to payment 
of thet penalty. 

The RPQ, as the originating office of the final order, must 
provide to the rHO, within three worxinCJ days of a signed final 
order, the following: 

o "" copy of the signed final order containinCJ the penal ey 
aasessaent an4 the transaittal letter to the violator. 
"" copy of tne •sill for Stipulated Penalties• where this 
requiraent applies tl&se«S on diiiiC:WIIIIiOIUI at pages 2-s 
through 2-7. ror inatal!Rent payaents, attach also a 
schedule of payment aaounts an4 respective due dates. 

o The fora entitled: tr~ Enfore..ent Payment "ccounts 
Receivable control MUaber rora !see ~ndix 2 of tnis 
c~erl, hereinafter referred to &a the tnforceaent 
control IIID•Mr rona, with tJ\e oriCJinatinCJ office data 
i~x:lllded. The Enforc~~~Mnt Control N\IIII:)Gr rora shOuld oe 
at.t~ to th4ll final order. T!\is fora snoull1 be uud 

E
~int doc~nts to tfie rMO that create a new 
t.s receivable, inc1\ld1nt a •a111 for Stipulated 
iee•, or to acdity an extstinCJ accounts 

Y&ble. The rMO will return tne Fora to the RPO 
ritA th4D accounts receivable control nWIII:ler. The rorm 
vitA en. control n~r tilled in snould be included in 
en. lPO case file for reviev in tfie context of audits. 

Tne RPO also ts responsible for nctitytn; the rMO of any errors or 
ch&nCJes in the status of the penaltY assessed in tne final order 
or ene aasesaaent of stipulated penalties for violations of 
requireaents of tne order. The RIO ause enaure that the !I~ 
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3.:-.::. :::3..r..smiet.ed ::.-:; ::1e :e:er.C.a:-t:. rega:--:!:.:1q ::--.e pa·1"71'1e:--.:. :::: 
;:e-. .3.~::es. 

-... :--.-:?:--= :~~ ~~RC, "':Jy agree!'!'lent ·..r~th t.Fte RPO, is t.tte ort~~;,a:~:".g 
:::~~~=~ ~~ ~~a~::~g. ~egotLattng. lLtigating or sett!Lng :~e 
~c:!..,H;,:stc~tl'l!! =ase or assess1ng Stlpulated penalties, :~e :!RC: 
~us: ?erform all of :ne above requ1remenes in Lieu of :ne R?0. 
:n:s tncludes designating a specific individual as a po1nt of 
contact for each final order. 

Regional Eioancial .Managemi!nt:. Qfficg 

The Headquarters Financial Management Division, aLong ~ith the 
Regional FMC, is responsible for maintaining and updating the 
rntegrated Financial Management System <IrMSl, the ~ge~cy•s 
official system for rei)O!'t ing the status of penalty payments. 
upon receipt of ehe copy of a final penalty order and the 
Enforcement control Number Form <see ~ppendix 2 of this chapterl, 
the local rMO is responsible for establishing the •accounts 
receivable" file. The rMO must then fill out the remaining portion 
of the Enforcement control N~r rora inclUding the aceounes 
receivable numJ:ler and send copies of the rora to tne RPQ, ORC anq 
the Regional Hearing Clerk. 

once entered into the IrKS as an accounts receivable, ene local 
rMO is responsible for trackin9 the accounts receivable, aceepe1ng 
penalty payments through the ~Regional lockbox system, send1ng 
out demand letters when penaltY payaanta are not received, 
assessinq interest and handling charges, ft&intaining the general 
ledqer, and maxing every effort to collect debts. 

The rMO alSo is responsible, Wl1119 tne IFMS control nwN:ler, for 
Keeping tne RPO, Ole and Regional Kearint Clerk informed on the 
status of penalty collection inclUdlnt &en4int these offices 
copies of payaanta. ~· rMO IIIWit also notify tne iU'O and tM ORC 
wnen the peaaltJ ~ is 1%0 days in arrears and/or wnen it 
anticipates taat tae debt collection r~les available .under its 
authorities will noc be aucceastul in collectint the debt. rMO 
collectiee a '51ea aT&il&ble include deaand letters, private 
c:oll~ia qancies and cncUt wreaua or atencies. 

QffiSI If l"ipntl CQUft19l 

me ORe ls responsible for t~in9 appropriate action <witn tnt 
concurrence of ene IU'Ol wnen notified by the loc&l fMC that a 
penalty debt is 120 days in arrears. ~• Ole IIIWit decide and 
notify tne local rMO in wrttint wtenin 30 days oft whether eo Ill 
recoRMen4 to ene R~tonal ~1n1strator that ene uncollected deet 
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=~ ~~!erred :o :~e ~epar~~en~ ~f !'JSt~:e. Sand and ~at~ral 
?es:~:=es Ji'l~Ston fjr :ne ~~i::a~:on of a JUdic~al act:~n. _ 
a~~~~::ze addL::cnal FMO colLection procedures sucn as ~ri·,a:e 
=~:~ec:::~ agenc~es or (Jl terminate ~he debt. The ORC ~s 
c~sponsc:Jie for keep1ng the RPO and ~he FMO lnformed 1n ·•r:::c.:1. 
~s ::cq :~.e IF!'.S con':rol nu.m.J:Jer, on the stat'-!S of any penalty se=: 
ce:erred to :he ORC for enforcement action. 

If the ORC is the originating office of the final order instead:: 
tne R?O, then the ORC is responsible for the duties described 1n 
the RPO section ~ith regard to notifying the local rMO of the 
creation of a penalty debt. 

Regiqoal Hearing Clerx 

The Reg1ona1 Hearing Cler~ is responsible for maintaining the 
Administratlve Law Judge Hearing Docxet. Since ~pril 1985 when 
the EPA lockoox payment procedure was established, the Regional 
Hearing Clerk has not had the raspcnsibili.ty for reeeivinc; penalty 
payments. See ~ppendix l of this chapter. Kovaver, tne Hearing 
Clerx is responsible for maintainin9 the official adainistrative 
record on eacn case ineludin9 updatin9 the official record when 
he/she receives notice !roa the fMC that a penalty payaent has 
been received. The Kearinq Clerk shOuld enter the IrKS control 
number into tne case file so that penalty payment update 
information can be requested froa the IrKS wnen needed. 

r i nans; tal I1.IMcr 

This section describes tne procedures for tractifi9 •accounts 
receivable• and collec~1nt ~lttes pursuan~ to Chapter 31 of the 
u.s.c., en. Federal and ~ Claia Collec~ion StandardS, and 
Treasury ~t ~ OM& requirements as set foren in tne EP~ 
Office of 0: z troller, ll.esouree M411.&94ltHint Directives Systu 
( RHI:lS l • 

Chapter H u.s.c:. lSU eneiu~. "l!:xecueive Aqenc:y 01\Ccounel.nq 
Systeu•, prescribes tl'le Wle of accrual ac:c::ountifi9. Under tl'UII 
accrual basis of acc::ouneint, an accounts receivable represents ene 
~unt due froa others, and is account~ tor as an aasee fro• tne 
time of the event 9ivint rise to sucn a claia (the time the 
event occursl, until sucft tiae •• the ~une is collect~. or 
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~~s=cnsible fMO is :~ g~:e~ pr~mpt~Y every bllLtng :ra~sac:::~ 
.. --:-:.J :he IfHS t:o esca:OliSh and allov !or '::-te ':rack:n.q ":!: -:~e 
::-~r:~:.·:ab~e. Chapter Jl l!.S.C. Ji'Ol C ~- requires age!"l.c:.-es --
=~ar;e :.~:e~~st on outstanding debts from the date on ~n:c~ 
c.C'.:lflc:ac'Jn of the amount is first malled to the debtor ~~~.e 
cr:g1nal Olllingl, and assess other processing ar1d handl1ng 
charges, unless the debt is paid by the due date. 

rMOs must account for all funds due the rederal government as a 
result of EPA activities. EPA enforcement offices must inform :he 
fMOs ~nen a penalty debt has been created. the •action documen'.:" 
that establishes the creation of an up-front or stipulated penal~y 
debt 1s described below. 

up-front Penalty lfi3h yigtations> 

Under the rMD system, an EP~ up-front &4Binistrative or judicial_ 
penalty becoaes an EP~ accounts receivable wnen a final order is 
issued. This is considered the •action docuaent that establishes 
a debt". Tbe transaittal letter and copy of the final oroer 
!action docuaentl that the RPO send& eo the violator constitutes 
the •ori<;~inal billi/19• in financial a&fta9_..nt lanqua<;~e. If the 
penalty is a.s;ar. paid in ac:corc1anee with the tenaa in tl'le original 
bill, !ollow-up letters sent by the local FMC are called "demand 
letters•. 

Stipulated panaltitl ffUcyr• ytqlatioft1) 

v 
Penalties• 
the A<;~ency 
the 111ethod 

transa!ttal tetter a •1111 for Stipulated 
that inforaa the violator of taG &MOunt of aoncy due 
under the stipulated provision, the d&te it is due and 
tor P4lt'MI'I t < OJ. 1 oc: ltl:lclx I • 
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:~.e .,~nUt)!' !'!.as ~o~ -~ •• !!!!i4w'K!i W"'QQ"?ta. ::-.e :·•o :::~"'_.:/@;1 
~;~~J~s are: ! l> the se~~lemenc agreement ~ay prov~~e t~at ~~e 
~e~~-:j· :s au~2mat~ca11y due upon the oc:urrence or non-sc:~:~e~:~ 
~E a s~e::E:ed even~, or {21 the settlement agreement may ~a~e :~~ 
::oer.a~:·r toayaDle only on demand by the government. The gc::canc~ ~:-: 
:c:e use of s:ipulaced penalties, located in Appendix 2 of c:::ap:e~ 
ar.e, .,ro~:des additional information on these options. :'h1s 
~anual does not dictate an option but identifies wnen the ac:oun:s 
rece1·;able is triggered under each of these options and the 
process for collecting stipulated penalties. 

Only after any disputes over an •on-deMand" stipulated penalty 
provision nave been resolved in accordance witn the guidance on 
the use of Stipulated Penalties in~ Settle.ent Aqreeaents !See 
Appendix 2 of Chapter 11, will the de&i9n&ted A9ency enforcement 
official send the violator the "1111 for Stipulated Penalties• 
<act ion dcx:WIIMtnt 1 • 'fl'le I'MO llnA:luld ncei ve a copy of tl'le "Bill" 
and a cospleted Enforceaent control NUaDer rora as notice that a 
new accounts receivable l'l&s been created. 

it was 
should receive a copy ot 
control NUMber rona. 

the daee 
for payaent ( Ull. lcx:JU>ox 1 . Tne F'MO 

the "Bill" and a coapleted tntorceaent 
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s~~~~ft~an~ 9ven~ ~hich ~riggers the stipulated penal~y p~~~: 3 ~:
:..~,...,~~~ ~n 3 .. rnend.!nent 1s required, the 19 Bill for Stipulaced 
?<:na:c:~s" and an amended final order signed by ti'te Regtona~ 
A~~ln:strator lor his/her delegatee) should be sent to ti'te 
·:iolator, '.lith copies to nm. as the •action document" that 
eseaolisnes the stipulated penalty debt. 

~loti fying toe Qthtgc 

Once the designated El?~ enforcement personnel has determined t~a~ 
an up-front or stipulated penalty "debt" has been established and 
has prepared the appropriate •action docUMent• that creates tne 
accounts receivable, the next step in debt collection is noti!yi~.g 
the debtor that penalties are due <the original billingl. Both 
the transmittal letter and the final order drafted by the RPO lor 
the ORC if leadl should include clear instructions to the debtor 
on terms and conditions tor payaent, including nov mucn is due, 
wnen it is due, wnere the payaent is to be &&de under the EP~ 
Reqional locXbox systea &nd the consequences of default. tne 
speeific: lanquaqe on p&)"111141nt inatruc:tiona is in the IIICXiol system· 
in ~ppendix 2 of this chapter. 

NQtifyinq en• rMQ of Penaltitl AA••••td 

n&l 0 
c:oapleted tntorceaent Contr~l 

NWIIDer rorw <a" ~;a:r41x 21. fl\8 Retional Kearil\9 Clerlt and the 
oRe attorney &lao aftoQld be sent c:optea of the tr&naaittal letttr 
and final ordeg tor el\ei r rec:orc18. 

Tho serviciDt rMD vill eat&blian an aeeounta rec:elw&Dle for eacn 
!inal onll!r iJS aceo~• with A4et'ICY UM~~~Ci&l lllloll.n&f-.nt 
proc~. 'me niD vUl notUy tile UO, oac aS'l4 Retion&l Hear,:-~q 
C: lerlt of the Inal ..:c:ounu rec:e!vacle c:cmuol nt~~~~Der l:ly H ll inq 
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r.;n:i l pa;..,.,en: ~S t:''@Cei·H~d, or ~he deet is referred :o ':.::e -:RC 
f~r judic:1al t.:ollect:on, tl1.e servic1ng FMO Ylll be r@spons 1 :J~e 
f:J~~o·•-up bllltngs I demand letters>. 

o 30 days after the d~e date--first demand letter is sen~ 
chi!! ·debtor, providing notice that payment i'las not :Jeen 
recei'Ied, interest has bequn to accrue and a handl 1ng 
sharge 1s being assessed. 

o 60 days after the due date--Second demand pay1Mnt let':<ar cs 
sent providing nottce that interest and handling charges 
are accruing and advising of the consequences of fulut"e t:J 
pay. 

o 90 days after the due date--Final demand lett~r is sent, 
repeat1ng the information on interest, handling cnarges ar'd 
tne assessment of a late payment penalty. 

o 120 days after the due date--The fMC notifies the ORe 1~ 
IJriting that coll~~<:tion activiti•u have bGen unsuccessfuc 
and that payment is 120 days outstanding. The debt then 
b.comes the responsibility of tl\e ORC, but the fMC can 
provide advice to the ORC on the availa.bility of other :~·o 
collKtion acti.,ititUI such u n1hrru to a credit aqency. 

~s noted at 1, at 120 clays, after receivin9 no response to the 
third de \letter, t.l\e ntsponsil:IUI fMC IIIW!t revi..., tl'le c;ue t<J 

deterai~ f aer tnere are 411Y additional aeans available that 
coul~ ~ ~e.aful in collectin9 tl\e &481nist.r&tive ~nalty 
!debt). tbia includes tl\e use of a private collection aqency. ~~ 
this polat, 120 dayl after ene ~nalt.y due date, tl\e rMO snould 
re!IU' thl UIICOUGCted debt (KC:Oilntll recetiv&blel to the ORC •.;nn a 
reco~tion on vl\etl\er to pursue ~ition&l rMO collection 
activitiu. 
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-~~ :p:~on selec~ion must occur ~i~hin JO days of a re!@~ra~ ~~=~ 
:~~ c•.•o :~ ::-.e QRC. The ORC should consult ·.nth -.~.e F'!-!0 and ??C· 
:3.r.-=. ;e~-:ct ':'rte of the follO'Jlng options: i L) refer to ::-te :JO: :--::-
:-od::::al enforcement action, ( 21 pursue additional 1'MO collec::-:oc. 
·K"-:·::':ies such as referral to a private collection agency, or ,, 
:ecommend suspension or tenninaeion of the debt. Options 2 ar.d J 
are carried out pursuant to Chapter 31 u.s.c. 3701 i1'edera1 Cla:~s 
collection Actl and the federal and EPA Claims Collection 
Standards. once either Option 2 or 3 is chosen, Option 1, 
referral eo DOJ for judicial enforcement, cannot be pursued absen: 
stringent unanticipated circumstances wnere our enforcement 
authoritY must be upheld. 

Option selection is required to a~oid confusion over wno in EPA 15 
responsible and accountable for collecting funds owed to the 
federal government. Under Option l, once the a~inistrati~e oeot 
is referred to OOJ-LNRD, OOJ is responsible for pursuing 
collection of the debt and keeping the ORe info~. Under 
Ope~ons 2 and 3, the debt is pursu~ within EP~ under the rHO 
collection procedures set forth in ~S directi~es and the rMO is_ 
responsible for collection efforts. 

The reason for interrupeinq FMC collection activities at 120 days 
and referring the debt to tne ORC for option selection is to 
ensure that &PA's enforceaent authOrity ls not coeproaisect by 
pursuing open-ended &481nistr&tive debt collection activities. 
rederal agencies 1nclu4inq !P~ only recently nave received 
statutory ~&utnortty to use private collection aqenciu. Untll ~ne 
EP~ nas sufficient experience vtth private collection aqencies and 
that experience snovs tnat the debts can oe collect~ quickly 
(·Jitnin JO days!, the recoaoen4&t1on of this l'lanWll is t.hat the 
penaLty debt be re~erred to DOJ-~ for judicial entoreeaent. 
This approach reinforces ~·• enforceaent policy to escalate the 
entorce~nt response froa the adainistrative to the judicial !or~ 
in response eo coadaui~ nenc:oaplianc:e. 

"me t.lilllll: ~ !IIH!fy the fMO lo n!.HM, wUh!n lQ d,ays from 
receiviag Deliee frOB the rMD of a penalty payaent default, ot its 
choice of opcions. A COJY of the VTitten notification snauld be 
included la tbG c ... file. If ~lOG 1 18 cnoaen, the written 
notice to the fMC SftOUld include a stataaent that ~ is pursuin~ 
its entoreeaent options under tne appropriate statute and 
~eferrin9 the~-~ to DOJ-LNRD. WLtn ~ion l, tne Ole sneuld oe 
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:;-:·:~...-:-~~e:'.': ~:-'.'=~·...;:i:!lg :tLose refer:ed. :o DOJ !:Jr :::J~:..ec::~n' as ~ 

res~-: o! ~?A ac:1~1:ies. 

Jn :a:e ~c~asions, the ORC, after consulting ~ith :~~ r~o a~d :~9 
i<!''J, ccay detenlH:le that the debt is uncollectible and sho,~:c ::e 
s'-!spenced or terminated to save any fur>;,her loss of agency 
~es2urces Ln attempting to collect the debt, 

?r~cedur!!s for r!!fernng the debt to OOJ for judicial en!orcemer,: 
~r for suspending or terminating the debt are explained belo~, 

;:sea~ a'" ion gf !:nfgrcgmgpt .3>c},ioo on Unc:ollt(;t.tld i'dminist.r·ative 
?ena:.'";.,s,s 

As noted above, EP~'s enforcement policy is to escalate the 
enforcement response from an administrative to judicial action 
·•hen a violator does not comply witl'l tl'le adlllinistraeive order 
requi remem:s, 'l'l'\us, there is a preSUlll~tion that all 
adnnnlstrative deets are colle<:tal:lle irres~tiV€1 of the arnoun:. 
Ho~ever, deees under S600 snould not be referr~ to OOJ for 
Judicial action unless s~ific roquireaents :; are met, 

·Jnce DOJ-r..NIW has oeu.ined a judicial jud~nt on an outstandl~.g 
adm1n1strative deet, tl'lll jud~nt is reterr~ to the us~o, The 
USAO conducts r~eru !tlO.ll c:olle<:tion 4Ctivit1ell in ac:c:ordance 
~ith the law of tl'le State in wnic:n ene deetor residell. 

l oeot colloction proc:~uree set fort~'~ at 4 c.r.R. 105,4 state: 
"Agencies will not refer c:laiaa of less than S&OO, exc1us1ve 
of 1ntereat, ~!tillS, an4 ll.dlliininraeive colllts, for 
litigatioa unless: !al lteferrlll is illlll'Ortant to 111 signUica.r.: 
entorcaaant policy, or <bl the debtor not only has the clear 
ability co pay tl'le c:1ai111 but tl'le <aovcu·-naent can effe<:tively 
enforce payaent, navin9 due r~ard for tl'le oxesptions 
available to ti1.G debtor under State and r~eral law ~d the 
jUdicial r~ios avail&ble to tho Gove~nt.• 



:~e ·:s~o also ~ay ~e ab:e :~ ~se :~e r?s :ax ~fEse~ :9f~~ 7 i_ 
;::-:~:-3.m for r:"J:.lec':.~nq ~e~:.::quent ?ena.Lt:.es once a ]'--ldl.':~~~ 
·~d~~e~~ has ~een obtained. 

Admtntstrau•;e penalty debt.s should be terminated only 1r1 <:x::~'"e 
~lrcu.mstances. rn evaluat.in<; whet.her to terminate the debt, :.-.e 
following items should be considered: 

o Inability to collect. any sUbstantial amount; 

o Inability to locate the debtor; 

o The IRS tax offset proqram is not a viable option; 

o cost will exceed recovery; 

Even ·Jhere no assets are currently available, the deterrent impac" 
on other similarly situated violators if the c;overnaent pursues 
its judicial debt collection reaediea to the fullest must be 
considered before the debt is terminated. 

EP~ Deleqation 1-21 authorizes the~ General Counsel to collec:, 
compromise, suspend or end collection action on EP~ claims for 
money or property ( inclUdin9 pen&ltieal ariain<J out of EPJII. 
activities that are leas than S20,000. Tne General Counsel nas 
re-dele.,&ted this autnority to the ~ Claias Officer in the 
Office of General counsel. The EP~ Claias Officer nas re
dele.,ated to the Director of rMD liaited auenority to coapromise, 
tenninue or swapend d4111ta < 5.ft ~~b: 31. AuthOrity a.nc1 
monetary U.aiU are u follova1 

$ ' 

litd dilllllll 4 • 000 
1 ... ~ 6,000 
lea tJ\aft zo ,ooo 
9fe&ter than zo,ooo 

Qffiet 

111091 OM l. nr:l 
lfQ rMD 
~ Claiaa Officer. OGC 
fX)J 

Act.inistrative penalty debts ot less than 56,000 can be tenninaee~ 
by ene rHD with tne concurrence of ene OjC and RPQ. Debts 9reattr 
enan u, ooo but less tl'!an 1120. ooo IIIU&t be referred to tne OGC tP., 
Claias Officer &n4 require tno concurrence of ene Ole and tne RPO. 



=~=~s ;rea:ec :~an s:~ 
··=.-:._:--3..~ ::<esc·...!;:=-?s :: :'..s:=:--. 

::-.e se::'1:::..:1g r~o ·;;ill :()nt:r-.ue ~o ·:arry a debt refeE":-ed ':J :?.: =~ 
:~e JCJ as a recei?able, inc~uding interest, penal:~es a~d 
~and ling charges, 'J....'1ti l the debt is paid in full, ccmprom1sed -3..~.-: 
pa:..d, or ~ritten off. Therefore, the EP~ office to ~hich t~e ~e:: 
~as oeen referred for further collection activity or cerm1na:::~ 
should uP<!ate ~he fMO, quarterly, on r.he status of the 
":-ecei?able" using tl'le Ifl-IS control m.lll'\l:ler. The EPA office a:s:> 
snculd send to t:--te FMO copies of any change in the 11 receiva.ble'~ 3.5 
a ~esult_af these activities. 
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:~e ?eg:~~s ~eq~~~e ~ sys~ema:~c ~e~hod ~or ~:ack:~g :~e ~a~-~~: 
:~ :~e !~~es ~~d ~ena~::es ~~der agreements ~hich ~:nc:~de ~::~ 
e~!=r~eme~~ ~c:~~ns. ~l:~~~gh :~e servicing financial ~anace~e-: 
:t:~-:e I f'MOl ~.as ':he :.ead responsibility for tracking t~e aC:-:-..:~.":3 
~ece:~able and ~~llec~i~g the fines and penaities, the ~PO and·:?: 
'i: :eadl "ust :1ct 1 fy th<!! f!-10 of the assessment o! an 
administ.rat ive penalty so tha:c the fMC c::a..n estal::!lish an lfac::;.:Ju:-.:s 
: e c e i ·; ab 1 e ~.~ . 

In order to !'lave a sound traclc.~.g system: Ill E:Pll\ must cnake ,t 
::ear :o the person owtng the money how much is due, ~hen Lt 15 
dt.:e, :;-.e interest acct".Jal if not paid Yhen due, and '.Jhere pay1'1'H:no: 
1s to be made; !21 the final order must be sent to the fMO for 
:cacking; and 12 there must be a way to verify and record rece1~t 
of :he ~ayment. 

Reg ion V nas recogni ze<i tMt need for a systematic approach and ~ -~ 
June 1987 instituted procedures for the pa~nt of fines, 
penalties and reimbursements under administrative orders. These 
procedures were originally develo~ as a joint effort among :he 
Reg•on V Regional Counsel, Program. and !'inancial Management 
s:affs. The procedures nave proven to work well because they 
jettne eacn party's responsibility in the process and they 
:epresent a JOint effort. in their development. 

Reg1on v•s procedures for administrative penalty collection nave 
been adopte<i in this Manual but ~ified to include tne ~P~ 
E:ntorce!!'.ent Pa~nt ~ccounts Receivable Cont.rol N\.u!Wer !'orm 
lhennnatter referred t.o lUI th«l l!:ntoreoent. Control NWII.ber rorm1 
located at. the end of this ~ppendix. The EnforceM4nt Control 
~~~er !'o~ va& a necessary addition to a11ov consistent track1ng 
of tne ~~accounts receivable !penalty) by different EP~ 
of! iCIIIII. 

:"ht final Qrdtr 

once tne !inal adainist.rative order fAOI ~as been siqn~ by tne 
R~ional ll.dainistrator, eh• appropriate IUIQ !or Oll!t: it ori~inaung 
offieel will send the si~n~ ~0 wit~ a transmittal letter to tne 
respondent ldebtorl in the ease by certiti~ Rail !return rece1pt 
r~estedl and senct a copy to tne attorney representinq the par~y. 



~·-:-? ;::-')gr'aJ!'t office aJ.so · .. ;1ll. :il.l ou~ t.he ··~ri-;inat.!.ng ::;,f:~ceu 
s~c:~~n ~f the IFMS For~ !seep. 2-A2-SOJ, at:ath ~~ ~~e rf~!S ~~-
:~e ~:~a~ =~PY of ~he AO and t~e transmitt.a~ le:~er :~ :~e 
~espc~de~~. a~d send :hem to: 

o :he Reg1ona1 financ1al Management Office: 

o the Regional counsel: 

o the Regional Hearing Clerk; and 

o the Headquarter's program office !where required by the 
Headquarter's program. l 

8oth the ~0 and the transmittal letter must include the folloYing 
provisions: 

o payment of the fine or penalty must be made oy the date 
specified in the executed order: 

o a statement to the effect that if payment is not 
received within 30 days of the date of the notification 
!billin9l, interest charqes will be assessed troa the date 
o.! notification throuqn tne date of payaent at a rate 
established by the u.s. Treasury Irate ch&nqes, no more 
frequently than quarterly). ~itionally, a hand-
linq charqe will be iaposed in 30-day increaents 
consistinq of Sl5.00 after the first 30 days and 
s1s.oo for eacn additional 30-d&y tncreaent. ~six 
percent per &nnUIIIII penalty will be applied on any 
principal aacunt not paid within 90 days of the due 
date applied uo days frC~a tne d&U of tne I:! ill; 

• 
o pa'(llleru: of the fine or penalty l.s to be Mde to the 

<iest~JD&ted loc:.IU:Iox for t.he ltetion: and, 

o tr tUl of eopl4UI of the el'leci!C to any de&1911&ted 
llllli1 'I iA tJM prQ9nlllll and/or the ottc:. 

When the MID reeei ... the AO, the tranaaittal letter. and ens IfMS 
ron~~, tl!G YM•aecS penalty a.11110unt wU l be entered into the 
Int89r&ted Financial K&na9eaene Sysee~~~~~ !IFMSI as an accounts 
receivable and will I:MI ttven &n IFMS control nwa~:Mr. This nW!Il:)er 
~ill oe entered en the tnforceaent Control ~r fora and copies 
ot tne ron~~ and ene front PAt• of the AO will be sent to the 
<ieaignated offices on the fof111, 
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~ :~;:·1 3.:.s: ~~:.~ =e se~: :~ :~e Reqtcnal ~ear:~g c:erk ~~~ 
--a.~.-.:3.:.:-. .s : ...... e :::~::::1.:. a.C..-n~:-.:s::-at.:·:e :-ec:-Jrd ::r. :;;e -:-ase. 

:~cg an ac~~unts rec~ivable has been established for a nen~·~·-:- ,._ •- I 
-:·rjer, :·,·o events could change the accounts recei'lable: 

:J ~cdi.f:cations - M -order could be amended to inc-rease 
or reduce che total up-front penalties assessed tn ~he 
:cr=er. This requires an al!lended order signed by :he 
Regtonal Administrator. 

o Sttpulated Penalties - The order may provide that if 
milestonelsl are mtssed, stipulated penalties wtll 
8e assessed. This requires a "Bill for Stipulated 
Penalttes" to ee sent to the violator for the 
crigtnal amount agreed to in the order. Depending 
:Jn the ""orcl.ing of tlHII stipulat~ pen~.lties clause, a 
change in the stipulat~ penalty ~unt to be patd 
rftay requir!!l an U~ended order sign~ by the Regional 
Admintstrator lor his/her del~ateel. 

:".e R?O or the IORC if ll!adl has thfl ruponsibility for noei:y::-:g 
:he ;~ of modifications or stipulated penalties using the 
Enforcement control ~er rons that contains the IFMS accounts 
receivaJ:llll s;ontrol nUMber. The su• proc:~ures ctucrioed tn ":.::..Jl. 
f:oal Order• s.ction abOve, apply for implementing modifications 
and sttpulat~ penalties. 

fn tuu t; 3 

All tP~ ~iltrative penalty debt collection ac:ttvities must oe 
done~~ to Re&ourc:el Millnaqe~nt Oirectiv•s IRMDSI 2540, 
Chaptlllr 91. lUl Superfund dGI:lt collection ac:tivitilllll muse. 0111 dor.e 
pursuant to RMDS 25500. 

tf an account rec:eiv&bllll is no 1onq111r valid I e.~., tP~ Yas in 
error in tl"'lll ~unt of penalty assess~ in tl"lGt !"lnal Order>, tl"le 
appropriate R!'Q or ORC lead official IIIU.It notify tl'\111 sll!rviclng i;'O 



... ~·:~:~:1g. !he ;;"terrtora;:d;.;.m shO'J~d rsf~:-ence :~.e sp-ec~:'..-:: ::~·:S 
:-::-:.::--:~ order :-t1J..I!'l..ber, date~ name and amount. AA expla:1a.tt:::ln :::-
:~~ =:-:.a~:e 1~ the sta~~s of :he account receLvable also snou~~ =~ 
p:c·:~::ed · ::1 ::1e :nemorandum. Copies should be sent to tne 
apprcp~:ate parttes as described prev1ous1y in the •r;nal Jr=e;·· 
secc1cn oi thls Appendix . 

• 



~~ 3E f!Tftp OYd BY ORIGINATING OFr1CE: 
~::~=~ a :opy Q! :~e ~:~aL ~r~er ~~~ ::~~s~:::~: ~~::~~ 

: -== : ~ .- ::: .3..:: /Res pc r.d e r-.-: :, 

----------~~~~------------at 
~offi·:e] 

::a.:~ 

~ron-SF Jud. Order /Consent 
Decree. u~o COLLECTS. D Administrati·;e Or·:!er/ 

Consent Agreemen~ 
n!O COLU:C'TS l?i!< 'l'Ml!llT . 

Sf Jud. Order/Consent 
Decree. n!O COLLECTS. D 

D This is an original dect D This is a modification 

~latne of ?erson and;or company /!'funic i pali ty making the payment 

--------------------------------------------------~---------------------
The Total Dollar Amount of Receivable 
IIf in installments, attach sch. ot amounts and respective due dates: 

The Site-specific Superfund ISrl Acct. ~r 

The Designated Regiona1/MQ PrQ9r&a Office 

-----------------------------------------------------------------------4 

The IrMS ilu:Counts Receiv~Wle C:OI'IU'Ol ~r 

If you have any questions call: 
[ ~ of Conuc:t l (DauJ 

1n the rtnanc:ial ~ ... nt Office, pftone nuaber=----~-----------
------------------------------------------------------------------------JUDICIAL 1 Copies of tnis fora witn an attacn~ copy of tho '·~~-
~ ot tae Unal ""d!d,u order snoul~ ~ uil~ to: 

1. Debt~ Officer 
~vir ntal !nfOfC:taent Section 
Deparement of Just.ice;Ra. 16470 

2. Oriqin&tin9 office IORC' 
l. Otaiqnat~ Proqra. Off':~ 

P.o.eox 7Gll, ~ja.in rr&nRlin Station 
~ashinqton, oc 20044 

~lllS'nl.M'IW ~~ Copies of tl'l11 fora vitl\ an uuc:n~ c:opy o t 
the front pafe of tne '@'lnittrati!' or~r lh0Ul4 ~ sent to: 

l. Oriqin&tin9 oft1c:• 
3. Reqional Hear in<; Clerlt 

2. Delli\fl\At~ rroqru ou let 
4. R~ion&l counsel 



2-.-\2-6 

GLOSSARY 

:=a_.,:· .• .- Jre key ~er:ns :ac :~t~ir.g ?Ut .. ne ;:pd £:1:::-:Q:"'.en-: ?a·.-:'"'e~.: 
.;c:·;·;;-;: aeceivabi.e Cqn:rg L ~rumb@C Fqrm. 

E:PI'I OriginatiM Office - In the case of adl!linistrative orders. :~" 
EPA office that originates and sends a copy of the stgned ft~a: :~:~c 

and the transmittal letter to the defendant/respondent is 'es9c~s::.~ 
for filling out the top half of the rorm. In the case of iydiClal 
ordEH'IL the U.s. Attorneys' Office !USJI>.O) will in most cases be ~~-= 
entity that sends a copy of the final <entered) order or consent 
decree t.o the defendant with a transmittal letter. By Directt·:e, ·-~-e 
USAO ._.ill send to the appropriate Office of Reqional counsel ICRCI, .l. 

copy of the entered order and transmittal letter. Unless otner·•tse 
designated in a Re9ion, the ORC will be the EPA originating of!ice 
responsible for filling out the rorm and sending a copy of the 
entered order to the rHO. 

Qesignatid Reqigna! KeadgUarttrs Pxogran Qffiee - This is the Office 
responsible for tntorcinq the statutory proqraa !e.9., CAJI>., ~. 
TSCA, RCRA, FirRA, Su~rtund, etc::.) that governs thl violation. !he 
designated pro~raa office is responsible for traekinq the technical 
!non-penalty> requirements ot ~e or~er. This proqram will ust th~ 
IFMS accounts recetv&tlle mll!U:ler to checlc with the rm on tht stat·.!~ 
of payment of the adainistrative or jUdicial penalty. 

c.ue P9Ck«ll: ,....,...r - This is the n\llllibtlr in the UPP4t ri9ht nand 
corner ot ene final or~er that is provided by the Reqional Heaong 
Clark lact.inistrativel or the Clerk of tne Court (ju~iciall. 

Sit.t-Sp«ific:: '""rfuM P..:s:ognf. ,._,....r - 1'!\e ten di9it nl.laU:ler used ~:'\ 
the Superfund Program to identity a particular site so tnat mon1es 
can be tied to specific sites and activities. 

rna ¥eognu Wftiy@lt rmrnu. ,.,....[ - wnen the rMO is provided 
docu.entation lfifiAl orderl on tne creation of a ~ebt, the rHO enters 
tne debt ifttO the IBtotrated financial Manaqe&ent systea !IrHSl and 
creates a ... ·acc~s receiv&Dle .• rf there are s~ral vtolators 
under t1fl8 - c::ue tJL!lt vi U be MJEint a paYMflt, then each ~payet• 
reeeiv._ a .. fferGBt control nuaber. The rHO will fill out a 
se~rau ._ ot tao rona for each payee &net accounts receiv!Lble 
control r. 

-me c::OIIIPleud "raton of tJM rona vitA tM ~ Ol'itll'latl.fl9 Office and 
the rMID pontoas~ of t.ae fona UUGIII la llftl:lql\1 lMII lncl~ in tne~ 
entor~~t e ... official file as a recor~t for ~it pqrpoeee tnat 
tne final order vu sent to tM I'M) &net t!\&t .a &Cl:OWlts receivabl 
c:ontrol m r U' wu p&"o<ridlad. 



~--3 :-ap:~~ ~es=~::es :~e ~=-es ~~~ ~es;~~s:~:~~::~s :~ :?~ 

~~= ~-~ :e;a::~e~~ =~ :~s:~:e fJOJl ~~ ~c~::~::~q ~~d :~~~e·:~--~ 
-~:::~- __ . -- ~ena_:y ~~dgments. 7hlS chapter ~=es ~c: a~~-: 

=~-~:~~: !:~es and pe~a:::es. 

Payment oeppsitor1es 

EP~ Judicial tnforcement Penalty Payment 

~?A ;~diclal enforcement penalties assessed under !P~ statu~es ~::~ 
'::Oe exceptiQn of CERCt.A !Superfund! i!ll.lll be pald to the local ·;.s 
,>.:~~r:cey Office IUSAOI and are deposited in the DOJ lockllo.x sys:~,-.. 

CE$CLA !Superfund! Payaents 

Reimbursements to the CERCLA Trust Fund are not enforcement 
penalties and i!ll.lll be paid to the EPA rMO Regional lockbox syste~. 
Appendix 1 of this chapter contains the names and addresses of 
Regional Superfund loclcbox depositories. ll.p~ndix Z ot this cha:n~: 
conta1ns the addresses of Headquarters and Reqional rMOs. · 
For information on the financial a&naqement of the Superfund ?:cc:~~ 
see EP~ Resource Management Dir~tives !RMDS> 25500 and the · 
September 20, 1988, Interim Deslt Operatinq Procedures prepared ~-i 
tr.e FHD Fiscal Policies and Procedures Branch. 

The Land and Batura! Resources Division !LNRD> tnvironmental 
Enforc~t sectloft (~! is responsible tor prosecution and 
supportlDf .ad coor~inatinq the prosecution of all civil and 
crtllliMl C:&tM.II, lll&tters and procee<1inc;s uisinq under EPJII stat·.:·.~s. 
Thts ineludel agnitgring and reogrtlnq on penalty judicial paymen:; 
coll~ted by tne u.s. Jllttorneys• Office. 

The u.s. ~ttorneys• Office is responsible for collecting judic1a, 
penalty JUdqaents !includinq consent decree settlements!. 
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COLLECTING JlJD!CAI. PE;iA.L:":~s 

Environmental Protection Agency 

::?.:; Regtor.al financial Management Offices lf~!Osl are cespons:::~'= ':
~sta~;,~s~·u.ng an "accounts recei?a.ble" for judicial penalty :·..:dg:"!".e:.:3 
( 1ncl·~d1:1g c'Jnsent decree settlements! and for re!XIr~tng on t!'e 
status of ~~e acc'Junts receivable lpenalty/debtl until 1t is pa 11 :~ 
f•Jll. FMOs do not collect, i.e., send out billings or demand 
leteers for judiClal penalties. This is the respon.si:Oi lity of ::ce 
USAO. 

Distributing copies of final Orders 

OSU?.1!1 r t.JNDt 0 f Ju,U i c !II 

LNRD-EES is responsible for devising an arrangement with the USAO 
whereby a copy of the entered (final) judicial order !consent 
decree) is sent to the EP~ Office of Regional counsel IORCl. 
!Appendix 4 of this chapter contains the ac:lc:lres.ses of the Regional 
counsel Offices). 

myirgnpent;al rros;~e;c.ion M'"CY 

The ORC is responsible tor c:listr1but1n9 to the appropriate offices. 
copies of entered orc:lers receiv!l!c:l froa DOJ. This includes sending a 
copy of the entered orc:ler to the EPA RG9ion.l rHO. The completed 
EPA ~forcement Payaent Accounts Receivable control Number rorm. 
!see Appendix 3 of this cnapterl, hereinafter referred to as the 
EnforceMent control ~r rona, should ~e attacn!l!c:l to the rHO's 
copy of the enter!l!c:l order. me rMO vill return the !nforeeaent 
control ~r rona vith an IrMa accounts receivable control numcer 
included. me rona vttn tne control nuaD8r snould be included in 
tne case file for review in tne context of audita. 

1 \Y ,., 77'' 

rpn=fmr1 

umiJ-as uinta!M an autoaat!l!c:l d&ta I:!Ue entitled: t.&nd Ooeltet 
Trac1tin9 syate. !LDTS). This ayste. aonieors a ease froa tne time~ 
judqment is entered until vorificaeton has been received fro• the 
USAO that all penalties assessed have been paid. Usin9 t.DTS. tne 
tmw-e:u will provt<Se the !Pit. HO-rMD. financial Reports and A.r!Uys t• 
!rancn, witn quarterly updates on the status of penalty collection. 
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~?.~ :;(eoiqaa! FinanciaL ~anaoement Office 

:?~ -~~~:a:~s a~ 3~:=~~:ed ~a:~ ~ase :~a~ ::acks 3c==u~:s ~ec~. 
e~:::.~~: =~:eg~a:ed ~~~anc~a~ ~!aragemen: Sys:ems. ~;en ~ece~=~ 
:~e !:~3: :~~:::al ~rje~ ~~=m :he ORC, ~he Regional f~O ~s . 
:-es;:c:--.s:j.e ::"J:' er::e;:-::--:q ::"':e ~H~!\al:'{ ::e.bt ~7"'.~0 ':;"'.e lf~S ar..:. ':.:"~:-:.-

:~9 ~e~: as an ac:=u~: ~ece:vabLe untll ~: lS pa1~. 

7o c~osswa!k between the DOJ and EPA data systems, the Regtc~a: c·: 
:rtust also, ·..;ithin 3 days of receipt of a. co-py of an er.tered i ::.:--.3._ 
"Jrder, send copies of the Enforcement Control N\lJlll:ler iorm ·•ith 3 
copy of the front page of the entered lfinall order attached t'J :-e 
designated parties on the iorm. LN'RD-EtS "Jill enter the In1S "'-"-,::~~ 
i:-~co the Land Docket Tracl<ing System ILOTSl so that penalty payme~.: 3 
can be tracked under the EPA Il!"MS control nwn.ber as vell as the 
·court docl<et n\lJlll:ler. · 

Once LN1Ul-EES receives and records the IFMS accounts receivable 
control numbe~ in itl docket, lNRD-ttS ~ill provide to tPA HQ-FXD, 
financial Repcrts and Analysis Branch, quarterly updates on the 
status of the accounts receivable usinq the LOTS format. The 
financial Repens and Analysis Bra.ncn will distribute the quar~e' :-, 
updates to tl'lll R~ioMl 1110s. 

!he Regional l!"'MO vill input the information it receives on ~he ~:::s 
repcn into the rrns. The In1S "Jill i:ltll tl'l41 official EPI'. rec:Jr:l J( 

~he numerical status of tne judicial ~nalty debt. Other EP~ ca~~ 
bases ·•ill provide ytUI/no l.nfornation on wnether th41 total penal~'( 
assessed has been pd<1. 01'\ly tl\411 I!'MS will be used to officialLY 
repcn: dollar U~Cunts. Tne appropriate office, RPO or ORC, shoul:l 
r~est information troa the R~ional rMO usinq the IrMS accounts 
recelvacle control nuabGr in order to verify the status of the 
JUdicial ~lty <1ebt for updatin'f Ri'O data cues and S'!'MS co~.se~.c 
Decree !'r~D!J Sylltlll (C!n'SI. (See Cl'laptllr one, ;a.p~ndix J for 
s-r:A.Rs ems ~irelllillmts. 1 

The OOJ t.mW-£!! anel Uli.-F"MD IIIUSt routint~ly compar• and venfy ~~!! 
accur~cy of the data in tl'leir syste~ in order !or eoth off1ces ·~ 
~eet thllir r11portinq responsibilities under 31 u.s.c. 3512, 
·~xecutive ~qency Accoune1n9 systess•. 
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?ursuinq OUtstanding Penalty Debts 

:..c-.ect a. oenalty payment is no<: patd, the USAO ·•ill pursue c:oL~e-:ccc-
'n acco~dance ~ith the Law of the State in wnich the debtor ~es:~~= 
:~.e ·:s~>.o aLso may use the IRS tax offset refe~:ral prograr11s ':o 
col~ect ~he debt. 

Comptoaisinq. Suspapdinq. gr Ttptinating Judicial Ptnalty b9bts 

The Attorney Genenl.l and his deleqatee in the 041partmem: of Just::~ 
have plenary prosecutorial authority to collect and compl:'omise 
judicial penalties. This authOI:'i.ty stei!IS from 25 u.s.c. 516, ·.-n:c:: 
reserves to DOJ the authority to conduct the litigation 
of the United States, inclucHnq cases in whicn an aqency of the '1. s. 
is a party, and the cases and regulations broadly interpreting cn:s 
aut:l'lority. 

The USAO will notify the LNRD-E%5 of any plans to sus~nd or 
terminate an EPA ~nalty debt. LNRO-t£5 will notify the EP~ 
attorney of record on the case <with a copy to the ~sistant 
l'.~inistrator of the Office of Enforeeaentl and offer an opportunity 
eo comment on any OOJ decision to suspend or terainate the debt. 
Any decision affectinq an !P~ penalty lreceivablel will be ~et:ec~< 
in tne LNRD-!ES quarterly updates to ~ as described in the teA 
;ntorc•g•nt Rapor;inq of tn• 3t•tUI gf PfD•ltY Paypents section or 
this Chapte~. 
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~aistant l4Biniatrater 
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on ~ril 27, UU, I M1lt a -rand\DI to yeN U<:Nt 
v~a:ri~~ inithUvea l:>ei~ Ulum within t..l'le Aqaney to nepen4 
to the fi1eal Year lt86 Su~rtun4 •~dit ~rt. one 
initiativ~ vas to ~rove eentrol1 ~~r IUpGrf~ aeeount~ 
reeeivLble Dy plaeinw reapens~ility tor these ~ivLblee in 
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eaia; •u ta t~Ua UM an IIIIIIMIII1U'M 117 tJ!AI ~ a~ll.y 
n~ u tM 'l"ll'Ut r.md, ud 'ti.Mlll' ud ac::Cilnta !IUU.nwa 
en u e~~Mfttial 1~ 1B tM ~ paeou. 



==:s:.=:.:; ~..,~~· ..... :.:: ..... ::·.-: =::.:· .~.3 

;. ',..:..•._; A.., VJ..',A::_J,JE!"-."" :.; --= 3_::::::: _•,: =~ :·:=~ 
=:J :o...; ... _ s·-~::-::_..,: _:c~::x ::=-::s -:= :s 

SL'PERFt:-."D LOCKBOX DEPOSITORIES 

... 1'1 • •. 
s., r ' 

Tl'le CIIIZ..,. ani~ ~ .,.,., .... . 

,.. ~ .. 7 ...... 
• Cl' · a 

'JJ 1 7 I J J I 

AOOR!SS i"OFi 
R!:MITUNC I'AYM;;>r~ 

EPA· "~ien 1 
Ai'!R: ~r!tJ~d A=u"' .·; 
"0. &• J&O, 971.4 
l"~r;fl. F'A 15.251 

Eli'A·R~- 2 
Mfl; So.IQGI'I\Jfld .lCC~yMI:"; 
P.O. !lor :1401881.4 
P~r;n. PA 15251 

Ell' A • ~et,lil:ln 3 
Aftn: So.IQGI'IIJIICI .l=unl'"~ 
P 0. llo• 34C515M 
P~r;n. P4 15251 

Ell'" • "et.~- 4 
Aan: Sl.oef'IIJNS .l>.«.eyi'IM<;j 
P.O. loa 10<1142 
~QA30a<l 

IPA·~S 
AM: ~ Ac.=uritJM~ 
!D.O. llos70713 
Cl' · a 1 • "- eotn 
III'A·~8 
Alii: ~ .t.a:oun::n; 
I'.O.Ioz 310582!.1 

~ "" 1$251 
IPA·~7 
Alii: ~ ~M11fl9 
111.0.111111-1-.. 
n , ar.:. "" ,5351 

IIIPA·~I 
AIIIIR: ~ Ac:cl.ll'll11'9 

11.0.111111 ..... 
n .._ "" 15351 

IIIPA·~~ 
.W: 111811AIIIilll ~1119 
li'.O. IIIII 31ia4113H 
M "'I'A 1U!II 

fi.~tO 
A11iR: ~ ~l'IMg 
1'.0.111111 ........ 
Nalfly., .. I' A , us 1 



E.fb f i na.nc i a 1 Management G f f * c es 

3: s : : '"'; ' :ry., ~ -., ~ ,-., 1 

:-:s- :~5-JjJ9 

:K: ~ed 3~jg;25 Fed ?laza 
~;e"-' ·t~rk, ~;y Loz-s 
::-s - 254-3989 

EPA - Reg1on ::r 
3~l :~estnut Sl~g 

?h1:adelph1a, ?A 19107 
::-s - S97-78os 

EP.ll. - Reg1on IV 
345 Courtland St., m: 
"'- tl 3..'1 t. a . GA 3 0 3 6 5 
iTS - 2 5 7- 32 78 

EPA- Region V 
230 south Dearborn Street 
ChiCago, IL 60604 
fTS - 353-8923 

EPII. - Req1on VI 
:HS Ross"""· 
12th floor Suite 1200 
::Jallas, 1'X 75202 
f'!'S - 255-6550 

E?ill. - Region VII 
- 2 6 M 1 Me sot& :a.. venue 
Kansas City, IS 1&101 
f'!'S - 757-JSM 

EPII.- R419i- 91U: 
999 UtA ft., SUite 50 
Denver, 00 10202-2405 
I"TS - 564-lU 7 

::?:; - ?e':;::~ ::< 
~:35 ~~3S~:n S~~~e: 

E?.ll. - Reg1011 X 
1200 Sixth !~.venue 

seattle, ~ 98lOl 
!"TS - 399-2961 

Headquar:ers Acc~unt1ng 
Operat.lons Sra.".ch 

EPA I!'M-2261 
40 l M St, 5'.0 
washington, DC 20460 
f"''S - 382-5100 

Headquarters financial 
Reports and ~a1ys1s 
Branch 

J!:P:».. I PM-226rl 
401 M St, SW 
washington, DC 20460 
f"''S - 38 2 - 5 l Jl 



' f1') I'~ 

u~ .. 
SUBJECT: Use of Stipulated Penalties in EPA Settlement ·~ 

Agreements ~ 

FROM: James M. Strock_} ~ 
Assistant Administrator 

TO: Addressees 

This memorandum provides guidance on the use of· 
stipulated penalties in settlement of enforcement actions. 
For each issue discussed, a preferred approach is stated 
along with its rationale. These preferred approaches should 
be followed absent unusual circumstances dictating an alter
native approach. The guidance applies to judjcial settle
ments except that it does not syperspdp the September 21, 
1 87 Guidance on the Sti ulated Penalties in Hazardous 
waste consent Decrees. It a so applles to a 1n · 
cases where .. EPA has legal authority to assess stipulated 
penalties. 

Stipulated penalties are penalties agreed to by the 
parties to a settlement agreement for violation of the agree
ment's provisions. These penalties are then made a part of 
the agreement, and are enforceable if it is violated. In EPA 
settlement agreements, the primary goal of a stipulated 
penalty is to act as an effective deterrent to violating the 
settlement agreement. 

I. Typts of Rtquirements to Wbicb Stipulated Penalties 
"M!•ld Apply 

Any clearly definable event in a settlement agreement 
may be appropriate for stipulated penalties in a given case. 
such eventa include testing and reporting requirements, 
interim and final ailestones in compliance schedules, and 
final demonstration of compliance. The government litigation 
team assiqned to a case should carefully consider vhicb 
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ccnsent agreement provLslons are appropriate for stipulated 
penalties and be prepared to vigorously enforce them. Stipu
lated penalties can even be attached to consent agreement 
provisions requiring payment of up-front penalties so long as 
the stipulated penalties are higher than the interest, 

~7omputed at the statutory interest rate, on the underlying 
~mount. Every consent agreement requirement to which stipu
lated penalties are attached should be drafted to ensure that 
the standards for determining compliance are clear and objec
tive, and that any information required to be submitted to 
EPA is clear and unequivocal. 

In general, stipulated penalties are particularly impor
tant for requirements of the consent agreement which do not 
represent regulatory or statutory violations for which the 
agency could potentially get statutory maximum penalties. 
Such provisions may include a requirement to install specific 
control equipment where the regulations and statute involved 
require only compliance with a discharge or emissions stan
dard, or environmental auditing or management requirements 
designed to ensure future compliance. Without stipulated 
penalty provisions, penalties for violation of such provi
sions in judicial cases are only available at the judge's 
discretion in a contempt action under the court's inherent 
authority to enforce its own order. 

Attaching stipulated penalties to violations of consent 
agreement provisions which are also violations of a statute 
or regulation with a specified statutory maximum penalty has 
advantages and disadvantages which Agency attorneys should 
consider carefully in the context of a particular case. The 
advantage is ease of enforceme_nt. The Agency can pursue 
violations without having to bring a new enforcement action 
or, in the judicial context, a contempt action. The disad
vantage is where stipulated penalties for such violations are 
set at less than the statutory maximum, parties may arque 
that the government has bargained away some of its 
enforcement discretion. 

If a particularly egregious statutory or regulatory 
violation occurs for which the government feels the applic
able stipulated penalties are not adequate, sources aay claim 
the governaent is equitably estopped fro• pursuin9 other 
enforceaent responses. sources may argue in the context of a 
contempt action or nev enforcement action that the govern
ment has already conceded in the consent aqreeaent that a 
fair penalty for this type of violation is the stipulated 
penalty, and therefore, the court should not require any -- I 

I 

I 
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add:tional penalty. Sources nay make th1s argument even :f 
the government has reserved all rights to pursue various 
enforcement responses for consent agreement violations.' 

II. Level of Stipulated Penalties 

1 Because the statutes EPA is charged ~ith enforcing vary 
so ~idely, penalty schedules for all media or types of viola
tions are not practical. There are, ho~ever, several impor
tant criteria ~hich should al~ays be considered in setting 
stlpulated penalty amounts. Each program office, in concert 
~ith the appropriate OECM Associate Enforcement Counsel, may 
·.;ant to consider providing further, more specific guidance on 
appropriate levels or ranges for stipulated penalties based 
on the criteria bela~. 

one key element ~hich applies to setting the levels of 
all stipulated penalties for violation of a consent agreement 
provision is that the defendant is by definition a'repeat 
offender when the provision is violated. For this reason, 
such stipulated penalties should be higher on a per day basis 
than the initial civil penalties imposed. ~Guidelines for 
Enforcing Federal District court Orders in Environmental 
Cases ( GM-27). 

The economic benefit accruing to a source due to a ' 
violation should be recovered in order for the stipulated 
penalty to be an effective deterrent. For some types of 
violations, such as notice provisions, the economic benefit 
of noncompliance may be minimal, though significant stipu
lated penalties may be appropriate based on other criteria as 
discussed below. For these types of violations, no formal 
BEN analysis is necessary. For violation of provisions which 
involve quantifiable delayed or avoided costs, such as 
installation of control equipment as part of a compliance 
schedule, the miniaua stipulated penalty should be the 
economic benefit of noncompliance. However, the recidivism 
factor will nearly always justify a penalty well above this 
minimWII, Wbicb often serves as the point of departure for a 
minimUlll initial penalty. 

The aource's ability to pay can be another bportant 
criterion to consider. How much of a deterrent a stipulated 
penalty is will depend on how financially siqnificant it is 
to the source. Tbe sue stipulated penalty aay be 

• In considerinq whether to attach penaltiea to violations J

uncovered by an environmental audit, the November 14, 1916 Pinal 
EPA Policy on the Inclusion of Environmental Auditinq Provisions 
in Enforcement Settleaents (GM-52) should be consulted. 
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f1nancially crippling to one source, while nerely a routine 
business.expense f6r another. However, the burden is always 
on the defendant to raise such issues during negotiations and 
to justify lower stipulated penalties than the government has 
proposed. Financial ability to pay a penalty can be 

~§determined using the ABEL computer program for corporate 
v1olators and the MABEL computer program for municipal 
violators. 

It should be emphasized that this factor should not be 
considered a reason for lowering the level of stipulated 
penalties below the level equal to the economic benefit. It 
would mainly affect the degree to which this base minimum 
anount is increased to account for the recidivist nature of 
the violation. The key concern is that stipulated penalties 
should be set at levels which are significant enough to deter 
violations rather than resulting in a "pay-to-pollute" 
scheme. 

Another criterion which should be considered in setting 
stipulated penalty amounts is the gravity of the violation, 
~. how critical is the requirement to the overall 
regulatory scheme and how environmentally significant is the 
violation. The environmental significance factor should · 
include consideration of potential and actual harm to human 
health and the environment. In general, consent agreement 
provisions which are central to a particular regulatory 
scheme should have higher stipulated penalties than 
provisions that are considered less significant. It is up to 
each enforcement program to make judgments about the relative 
importance of respective requirements. As previously noted, 
some consent agreement requirements such as notice provisions 
may have little or no associated economic benefit, but may 
nevertheless be critical to the regulatory program in 
question and would warrant hiqh stipulated penalties. 

Another consideration related to the gravity component 
is the source's history of compliance. If the source has a 
record of pcevioua violations, a hiqher stipulated penalty 
may be neceaaary because earlier enforcement responses were 
ineffective in deterrinq subsequent violations. 

Another option to consider whenever settinq stipulated 
penalty levels is an escalatinq schedule, in which the 
stipulated penalty increases with the lenqth of the 
violation. For exaaple, violations of up to tvo weeks miqht 
have stipulated penalties of $1000 per day vbile violations 
of two to four weeks aiqbt have stipulated penalties of $2000 •• · 
per day, and so on. 
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!II. Method of Collec~ion 

Setilement agreements should state the method by which 
stipulated penalties will be collected. Two options are for 
the settlement agreement to provide that the penalty is 
automatically due upon the occurrence or non-occurrence of a 
~pecified event, or it may make the penalty payable only on 
demand by the government. 

f ~utomatic payment is the preferred approa~~ It saves 
res~es which would otherwise be devoted to making demands 
tor payment and may put the government in a more advantageous 
position should the source declare bankruptcy. If payment is 
made on demand, the consent agreement should make it clear 
that the legal liability of the source for the stipulated 
penalty attaches immediately upon violation, and it is only 
payment of the penalty to the Agency which is not due until 
demand is made. 

Settlement agreements should always state where and how 
the penalty should be paid and how the check should be draft
ed. ~ EPA Manual on Monitoring and Enforcing Administra
tive and Judicial Orders for additional guidance. In 
addition, settlement agreements should not agree to pre
enforcement review of accrued stipulated penalties. 

IV. Timing of Enforcement Responses 

Prompt action to collect stipulated penalties due under 
any consent agreement is crucial. If stipulated penalties 
are due on demand, it is very important such demands be 
timely. The government encounters significant difficulty 
collecting stipulated penalties- if it sits on its rights. 
Delay allows penalties to increase to levels parties may 
argue are inequitable. sources aay also raise equitable 
defenses such as laches or estoppel, arguing that the govern
ment cannot fail to exercise its rights tor extended periods 
of time alloving stipulated penalties to continue to accrue 
and then .eve to collect unreasonably high penalties. The 
government, of course, can and should alvays rebut such 
claims by arguing it is simply enforcing the decree or agree
ment as agreed to by defendant, and is not subject to such 
equitable defenses. Hovever, this unnecessary complication 
should be avoided. 

A cap on the amount ot stipulated penalties vhich can 
accrue is generally not a preferred solution to this problem. 
The stipulated penalty vould lose its deterrent value once 
the cap is reached. Also, the aain goal ot any enforce .. nt 
action must be co•pliance vit.h the lav so that public health 
and velfare is protected. It consent aqree•ent provisions 

-
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are allowed to be violated long enough for a cap to be reach
ed, serious environmental consequences may have occurred. 

Providing that stipulated penalties only apply for a 
specific, reasonably short period of time in conjunction with 

; reserving. to the government all available enforcement respon
~es for v1olat1on of the consent agreement, however, solves 
many of the problems mentioned above. By its own terms, 
stipulated penalties will not accrue to levels defendants can 
argue are inequitable. The government will be in a strong 
position when it pursues other enforcement options, such as 
contempt actions or a new enforcement action to get 
additional penalties, because it can argue that the penalties 
in the original consent agreement were not enough to deter 
the defendant from further violations and the possibility of 
additional penalties was clearly contemplated. · 

V. Reservation of Rights 

All consent agreements must contain a provision which 
reserves to the government the right to pursue any legally 
available enforcement response for violation of any consent 
agreement provision. These enforcement responses would 
include civil contempt proceedings and injunctive relief, and 
criminal contempt proceedings for particularly egregious 
violations. However, for provisions mandated by statute or 
regulation and which have stipulated penalties attached, a 
reservation to pursue statutory penalties is suggested but 
not required. For model language, see the October 19, 1983 
Guidance for Drafting Judicial consent Decrees (GM-17). 

VI. Collection of Stipyla~ed penalties 

The government should be prepared to collect the full 
amount of stipulated penalties due under a consent agreement. 
No agreement should ever anticipate compromise by specifying 
instances where it will be allowed, aside from a standard 
force majeure clause. In rare, unforeseeable circumstances, 
however, tbe equities ot a case may indicate that the govern
ment may ~roaise tbe amount it agrees to collect. For 
penalties payable on demand, the government may also exercise 
prosecutorial discretion by declining to proffer a demand for 
stipulated penalties tor minor violations of a consent agree
ment. 

It may also be appropriate to provide that stipulated 
penalties tor violation of interim milestones in a compliance 
schedule will be forgiven it the final deadline tor achieving _ 
compliance is aet. This is clearly inappropriate where there 
is significant environaental hara caused by the defendant 
missing the interia deadlines. If such a provision is used, 
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the defendant should generally be required to place accrued 
penalties in an escrow account until compliance by the final 
deadline ·is achieved. 

In judicial cases, the Attorney General and his 
delegatees in the Department of Justice (DOJ) have plenary 
~rosecutorial discretion to compromise stipulated penalties. 
This authority stems from 25 u.s.c. § 516, which reserves to 
DOJ authority to conduct the litigation of the United States, 
including cases in which an agency of the United States is a 
party, and the cases and regulations broadly interpreting 
this authority. 

In administrative cases handled solely by EPA, 
stipulated penalties should be collected pursuant to the 
enforcement authority granted to EPA under the statute gover
ning the case. This authority to collect and compromise 
stipulated penalties varies from statute to statute. 

Separate from the process for collecting stipulated 
penalties, EPA must keep track of money owed the federal 
government (accounts receivable) resulting out of the acti
vities of the Agency, including administrative penalty 
assessments. A stipulated penalty becomes an account receiv
able when the appropriate Agency official detenines thata 
violation of a consent agreement provision with an attached 
penalty has occurred. Under Agency financial regulations and 
policies for monitoring accounts receivable, stipulated 
penalties due and owing must be reported within three days to 
the Regional Financial Management Office (FMO). The FMO is 
responsible for entering the stipulated penalty as an 
accounts receivable into the Agency's Integrated Financial 
Management system (IFKS). The '"appropriate agency official" 
who determines the existence of a stipulated penalty account 
receivable is responsible tor keeping the FMO updated on the 
status of enforcement penalty collection efforts. A mere 
detailed account ot these procedures is included in the 
Manual on Monitorinq and Enforcing Administrative and Judi
cial Orders. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Reqional Administrators 
Reqions I-X 

Reqional Counsels 
Regions I-X 
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E. Donald Elliott 
General Counsel 
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Headquarters compliance Program Divisions Directors 

Mary T. Smith, Acting Director 
Field Operations and Support Division 
Office of Mobile Sources 

David suente, Chief 
Environmental Enforcement Section 
u.s. Department of Justice 

Associate Enfo+cement Counsels 

Workgroup Members 

-·- .·~--. .. ·-----
• ! ---



CLIMACO, C L IMACO, 

SEMINATORE, 

L EF'KOWITZ &. 

GAROF'OLI. C O .. L.P.A. 

N IN TH '1.001it 

l l_Z & E\.ICWO AV[NUE 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF. OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA ) CIVIL ACTION NO. C87-1471 

MASTER 

) 
Plaintiff, ) JUDGE LAMBROS 

. ) 
v . ) 

) 
METALS, INC. ) 

) 
Defendant. ) 

PETITION INVOKING DEFENDANT MASTER METALS. INC.'S 
RIGHT TO DISPUTE RESOLUTION PURSUANT 
TO ARTICLE XV OF THE CONSENT DECREE 

ENTERED AND APPROVED BY THIS COURT ON~JANUARY 15. 1990 } 
.. ~·"'" .... ~ .. ..,..~~.,-

Now comes defendant, Master Metals, Inc., by and 

through undersigned counsel, pursuant to Article XV, Paragraph c, 

of the Consent Decree entered and approved by this Court on 

January 15, 1990 and petitions this Court, invoking the 

provisions for dispute resolution, to adopt the defendant's 

proposal for resolution attached hereto and incorporated herein 

by reference. 

Respectfully submitted, 

CLIMACO, CLIMACO , SEMINATORE, 
LEFKOWITZ & GAROFOLI CO., L.P.A. 

By: B-id-B~'--
John R. Climaco, Esq. 
Richard Boylan, Esq. 
Robert B. Casarona, Esq. 
Ninth Floor, The Halle Buildin 
1228 Euclid Avenue 
Cleveland, Ohio 44115 
(216) 621-8484 

Attorneys for Defendant Master 
Metals, Inc. 



CLIMACO, CLIMACO, 

SEMINATORE, 

LEFKOWITZ&. 

GAROFOLI, CO., L.F'.A. 

CO\JNSELC .. OPS "T LAW 

UNITED STATES 

v. 

MASTER METALS, 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

OF AMERICA ) CIVIL ACTION NO. 
) 

Plaintiff, ) JUDGE LAMBROS 
) 
) 
) 

INC. ) 
) 

Defendant. ) 

MEMORANDUM IN SUPPORT OF 
MASTER METALS. INC.'S PETITION 

INVOKING DISPUTE RESOLUTION 

A. Background 

C87-1471 

Master Metals, Inc. is the owner and operator of a 

secondary lead smelter located at 2850 West 3rd Street, 

Cleveland, Ohio ("Master Metals"). The principal operation that 

takes place at Master Metals' facility involves reclamation of 

non-ferrous metals and alloys, containing lead. In short, Master 

Metals is a lead recycler. 1 

N•N1'M F~OOI'I ---1+---------
1Master Metals processes over 50 million pounds of lead

containing by-products and lead batteries a year. This is all 
material that would otherwise end up in landfills or haphazardly 
discarded into the environment. over 23 customers regularly 
purchase 2 million pounds per month of reclaimed lead bullion from 
Master Metals. For a more descriptive analysis of Master Metals' 
operations as they relate to recycling, see Defendant Master 
Metals' Motion for Leave to File Sur-Reply Brief Instanter, filed 
with this Court on December 28, 1990. 
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The current dispute arises by virtue of a demand for 

stipulated penalties for alleged violations of a Consent Decree 

entered by this Court on January 15, 1990. (Exhibit 1.) 

By way of background, on January 11, 1982, Master 

Metals filed for relief under Chapter 11 of the Bankruptcy Code 

to the United States Bankruptcy court for the Northern District 

of Ohio. On June 15, 1987, the United States, on behalf of the 

u.s. EPA, filed an objection to the confirmation of Master 

Metals' proposed plan of reorganization under Chapter 11 of the 

Bankruptcy Code. The United States alleged that the plan failed 

to properly and adequately add.ress Master Metals' environmental 

obligations under the Resource Conservation and Recovery Act, 

("RCRA"), 42 u.s.c. Section 6901, et seq. 

On September 14, 1987, the United States and Master 

Metals entered into a stipulation which was approved by the 

Bankruptcy Court. A copy of that stipulation is attached to the 

Consent Decree approved by this court on January 15, 1990 

(Exhibit 2) as Exhibit A. 

On September 18, 1987, the United States Bankruptcy 

Court entered an order confirming the plan of reorganization and 

thereby incorporated the said stipulation between the United 

States and Master Metals. 

On June 16, 1987, the United States filed a complaint 

in this court against Master Metals for injunctive relief and 

2 



civil penalties pursuant to Section 3008(a) of RCRA. Master 

Metals filed an answer on October 9, 1987 denying the allegations 

set forth in the United States' complaint. 

On November 14, 1989, the United States and Master 

Metals entered into a settlement of their dispute as represented 

by the Consent Decree filed with this Court and approved on 

Janu~ry 15, 1990. (See Exhibit 2) 

Subsequent to the entering of the consent Decree, u.s. 

EPA, pursuant to two (2) inspections conducted by U.S. EPA 

Inspector Katherine McCord, on July 17, 1990 and August 17, 1990, 

made a demand for stipulated penalties. That.demand came by way 

of letter dated November 9, 1990. (Exhibit 3.) 

on January 22, 1991, Master Metals responded with a 

counter offer under the Consent Decree's dispute resolution 

procedures. (Exhibit 4.) Subsequently, by letter dated January 

30, 1991, the united states agreed to extend the period of 

informal negotiations called for by the Consent Decree's dispute 

resolution procedure until such time as the United States 

responded formally to Master Metals' counter offer. 

On June 26, 1992, the United States responded to Master 

Metals' counter offer. "Without agreeing to any of the factual 

or legal arguments made by Master Metals in the informal 

negotiation process", the United States amended their initial 

demand for penalties totalling $2,286,500 to a demand for 

$1,593,000. (Exhibit 1.) 

3 



B. Nature of the Dispute 

The nature of the dispute before this Court centers 

around the parties' divergent interpretation of the materials 

subject to regulation under the Consent Decree, and particularly, 

the issue of whether materials which qualify for the recycling 

exemption under the Code of Federal Regulations are subject to 

requirements of the Consent Decree. 

Of the 13 alleged violations of the Consent Decree set 

forth in the United States' demand, 9 of the violations are the 

result of the United States' inclusion of non-waste materials 

within the confines of the Consent Decree. 2 

Master Metals has consistently taken the position that 

if Master Metals qualifies for the recycling exemption contained 

at 40 C.F.R. Sections 261.2 and 261.1(c) (8), the materials 

consumed in the reclamation process are not waste and, therefore, 

such operations are outside the RCRA Subtitle C regulatory 

program in the Consent Decree which settled the alleged 

violations of that program. 3 

2Master Metals disputes the factual basis of the violations 
supporting the United States' demand for stipulated penalties for 
these 9 violations as well as the fashion in which the penalties 
were calculated. See Exhibit 4 for Master Metals' specific 
arguments disputing the underlying violations supporting the 
penalty demand attached hereto and incorporated herein by 
reference. 

3As set forth in the Master Metals counter offer dated January 
22, 1991 (Exhibit 4), a considerable amount of time was spent 
negotiating and refining language in the Consent Decree to include 
only materials that were wastes. Only "china clay reclamation 
material" was singled out for special treatment. An agreement was 

4 
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u.s. EPA has rejected this argument. It is not known 

whether u.s. EPA rejects this argument on the basis that it 

contends that Master Metals is not a legitimate recycler because 

it contends that Master Metals has not complied with the 

procedural requirements necessary to demonstrate that it falls 

within the recycling exemption pursuant to the Code of Federal 

Regulations or whether it believes it has jurisdiction pursuant 

to RCRA to regulate materials which fall within the exemption. 

The United States has not made its position in this regard known 

to Master Metals. 

Master Metals also disputes the alleged violations of 

the section V.B.11, "Training of Personnel" (proposed penalty of 

$3,000) and Section V.D.3, "Store Slag and Refractory Brick in 

Containers" on the basis that factually the allegations did not 

occur (proposed penalty of $2,000). 

Finally, the other two violations, V.G.1, "Liability 

Coverage" ($112,000) and V.G.3, "Financial Assurance for Closure 

and Post Closure Care" ($112,000) are also disputed. As set 

reached in these negotiations whereby material that was not waste 
was not and could not be included under the Consent Decree. The 
compromise language left open the possibility that if material did 
not meet the recycling exemption, it was regulated material. (See 
Exhibit 4.) This issue was also before this Court in January, 1990 
when the United States, opposing an extension of time requested by 
Master Metals related to the liability insurance requirements in 
the consent Decree questioned Master Metals' existence as a 
recycler. In its Motion to File a Sur-Reply Brief Instanter, 
Master Metals had to dispel this claim despite the fact that the 
nature of Master Metals' facility and its qualifications as a 
recycler under the Code of Federal Regulations was never directly 
at issue before this Court. 
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forth in massive filings before this Court, Master Metals' delay 

in obtaining liability coverage was entirely beyond its control. 

Pursuant to Article XVI, entitled "Force Majeure", Master Metals 

seeks to prove that any delay was a force majeure event. 

With regard to alleged violation for failure to comply 

with the Financial Assurance for Closure and Post Closure care 

provision of the consent Decree, Master Metals objects to the 

facts upon which the allegation is based. 

C. Proposal for Resolution 

Under both the Ohio and the federal regulations, before 

a material is regulated as a "hazardous waste", it must first 

fall within the definition of a "waste." Ohio Admin. Code 

Section 3745-51-03; 40 C.F,R. Section 261.3. 4 

The U.s. Environmental Protection Agency ("U.s. EPA") 

and the Ohio Environmental Protection Agency ("Ohio EPA") 

regulate the treatment of recycled materials under a complicated 

regulatory regime in which certain recycled materials are not 

treated as a waste. See Ohio Admin. Code Section 3745-51; 40 

C.F.R. Pt. 261; see also Hazardous Waste Management, 50 Fed. Reg. 

614 (Jan. 4, 1985) (EPA final rule). 

4RCRA, 42 u.s.c. Section 6901, et ~., enables authorized 
states to regulate hazardous materials within its borders. Ohio 
is an authorized state. The Ohio regulations governing the 
recycling of hazardous wastes are a near verbatim replication of 
the federal regulations. Nevertheless, the cites set forth in this 
petition will refer to both the Ohio and federal regulations. 
Attached as Exhibit 5 to this Memorandum are copies of the Code of 
Federal Regulations provisions cited and the cited provisions of 
the Federal Registrar. 
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The treatment of recycled materials under the Ohio and 

federal regulations entails a consideration of two variables: 

(1) the type of material involved; and (2) the recycling 

activity used by the subject facility. 

For instance, the regulations provide that an unlisted 

"by-product" or "sludge" exhibiting a hazardous characteristic is 

not a waste when "reclaimed." Ohio Admin. Code Section 3745-51-

02; 40 C.F.R. Section 261.2. 

A "by-product" is a material that is not one of the 

primary products of a product process . . . Ohio Admin. code 

Section 3745-51-0l(C) (3); 40 C.P.R. Section 261.2(c) (3). A 

sludge is any solid, semi-solid or liquid waste generated from a 

municipal, commercial; or industrial wastewater treatment plant, 

water supply treatment plant, or air pollution control 

facility. . Ohio Admin. Code Section 3745-50-10(89); 40 

C.F.R. Section 260.10. 

A material is "reclaimed" if it is processed to recover 

a useable product or if it is regenerated. Ohio Admin. Code 

Section 3745-51-01(C) (4); 40 C.F.R. Section 261.1(c) (8). The 

recovery of lead values from spent batteries is an example of 

reclamation cited in the regulations. Id. 

All of Master Metals' smelting operations involve the 

recovery of lead bullion from feedstock. Thus, it is clear that 

Master Metals is reclaiming its materials. 
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The remaining hurdle that must be overcome to qualify 

for the recycling exemption is that the "by-products" or "sludge" 

being reclaimed may not be "speculatively accumulated". 5 See 

Ohio Admin. Code Section 3745-51-02; 40 C.F.R. Section 261.2. 

A material is "accumulated speculat~vely" if it is 

accumulated before being recycled. A material is not accumulated 

speculatively if: 

The person accumulating the material can show that the 
material is potentially recyclable and has a feasible 
means of being recycled; and that during the calendar 
year, commencing January 1, the amount of material that 
is recycled or transferred to a different site for 
recycling equals at least seventy-five percent by 
weight or volume of the amount of that material 
accumulated at the begL:ning of the calendar year. In 
calculating the percentage of turnover, the seventy-· 
five percent requirement is to be applied to materials 
of the same type that is recycled in the same way. 
Ohio Admin. Code Section 3745-51-01(C) (8); 40 C.F.R. 
Section 261.1(c) (8). 

Thus, in order for a facility to demonstrate that it is not 

"speculatively accumulating", it needs to document: 

1. The amount of secondary material of each class on 
hand on January 1; 

2. The amount of material added during the calendar 
year; and 

5When the recycling exemption was first promulgated in 1985, 
the U.S. EPA cautioned against recycle·rs who accumulated hazardous 
waste material speculatively, i.e., where no market existed for the 
material accumulated, where it is not feasible to reclaim the 
material and where less than 75% of the material accumulated at the 
beginning of the year is actually recycled. 50 Fed. Reg. 614, 638 
(January 4, 1985); 40 C.F.R. Section 261.1(c) (8). These type of 
speculative operations are labeled as "shams." See 50 Fed. Reg. 
614, 538 (January 4, 1985). 
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3. The amount of material remaining on December 31. 

50 Fed. Reg. 614, 636 (January 4, 1985). 

The demonstrated amounts of material may be by weight I 
or by volume. Ohio Admin. Code Section 3745-51-0l(C) (8); 40 

C.F.R. Section 261.1(c) (8). The phrase •material of each class" 

used in the first requirement means material of the same type 

generated from the same process. 50 Fed. Reg. 614, 636 (January 

4, 1985). 

Clearly, a market exists for the reclaimed lead from 

the Master Metals operation. At the applicable time period, over 

twenty-three customers purchased 2 million pounds per month of 

reclaimed lead bullion from Master Metals. In addition, one 

company has traditionally entered into an annual contract with 

Master Metals to purchase lead within certain specifications. 

Thus, it is clear that the lead-containing materials are 

recyclable, let alone "potentially recyclable" and not 

"speculatively accumulated" consistent with the requirements of 

40 C.F.R. Sections 261.2 and 26l.l(c) (8). 

In addition, over 90% of all material, both the 

material on hand as of January 1, 1990 and the material 

accumulated during the year, had been processed for reclamation. 6 

6The regulations are not clear regarding the calculation of 
the amount of material actually reclaimed. on the one hand, as 
stated in the regulations, 75% of all material on hand at the 
beginning of the year must be reclaimed. 40 C.F.R. 261.1(c)(8). 
If this in, in fact, the only test for meeting the 75% threshold, 
Master Metals had reclaimed over 75% of all material. If, however, 
a strict interpretation of the regulations is applied and the 
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Moreover, over 75% of Lenox ("china clay") material was reclaimed 

during the 1990 calendar year. 

Finally, as the United States is well aware, it is 

uncontrovertible that a feasible means of reclaiming lead from 

lead-containing by-products is present at the Master Metals 

facility. Secondary lead smelting operations, although rare and 

expensive to construct and operate, are generally recognized in 

the industry as viable sources of substitutes for virgin lead 

feedstock. There can be no doubt that Master Metals' customers 

rely on the Company for an on-going supply of lead for their 

manufacturing processes. 

In the final analysis, the record is clear that Master 

Metals is a bona fide recycler and entitled to the recycling 

exemption contained in the RCRA program. The United States has 

never presented any evidence to the contrary. 

As indicated above, the United States, in its most 

recent demand, lists 13 separate violations of the Consent Decree 

that are in dispute with regard to its demand for stipulated 

penalties. (See Exhibit 1). The following alleged violations 

and proposed penalties are based upon alleged mishandling of 

materials that are outside of the regulatory definition of a 

waste because they are subject to the recycling exemption; thus, 

material accumulated during the term is also included in the 
threshold calculations, Master Metals had reclaimed in excess of 
75% of all material accepted during the year Q!: present at the 
beginning of the term. 

10 
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stipulated penalties on the basis of mishandling of these 

materials is contrary to law and an abuse of EPA discretion: 

1. Section V.B.1. Develop and Implement Inventory 
System; $323,000; 

2. Section V.B.6. Accept No Waste and Crack No 
Batteries Unless in Compliance with Section V.E.3, 
V.E.4, V.G.1, and V.F.3; $323,000; 

3. Section V.B.7. Minimize Possibility of Fire, 
Explosion, or Unplanned Releases; $3,000; 

4. Section V.B.13. Maintain Written Operating 
Record; $263,000 (included within the $323,000 
V.B.l alleged violation). 

5. Section V.B.7. Minimize Possibility of Fire 
Explosion or Unplanned Releases; $3,000. 

6. Section V.D.6. Testing of Battery Casings; 
$293,000. 

7. Section V.E.l. No Adding to or Creating New Waste 
Piles; $3,000. 

8. Section V.E.2. Keeping Waste Piles Covered; 
$3,000. 

9. Section V.E.3. Removal of All Waste Piles; 
$323,000. 

The total proposed penalty by U.S. EPA for the above-

cited alleged violations is $1,274,000. 

Each of these alleged violations is obviated, in whole 

or in part, by the fact that Master Metals qualifies for the 

recycling exemption as discussed above. Meaningful negotiations 

as to the amount of stipulated penalties owed are bogged down by 

this issue, which clearly is the threshold issue necessary to 

determine the validity of the underlying violation warranting a 

stipulated penalty. 

11 



II ,, 

Master Metals requests a declaration by the Court 

whereby it holds that materials subject to the recycling 

exemption are outside of the regulatory definition of a waste, 

not contemplated by the Consent Decree and thus, not the subject 

of stipulated penalties under the Consent Decree. Once that 

issue is resolved, Master Metals believes it can negotiate a 

reasonable compromise to the United States' demand. If a 

compromise cannot be reached at that point, Master Metals must 

request an evidentiary hearing to defend itself against the 

allegations underlying the stipulated penalties. 

With regard to the four remaining alleged violations, 

if a compromise cannot be reached after the "recycling exemption 

issue" is resolved, Master Metals seeks an evidentiary hearing 

whereby it can show that the United States' position with regard 

to these violations is arbitrary and capricious, an abuse of 

discretion and contrary to law. 

In the alternative, Master Metals proposes that this 

Court appoint a mediator to assist the parties in negotiating a 

compromise settlement of the stipulated penalties and the 

interpretation of the recycling exemption as it applies to Master 

Metals under this Consent Decree. 

Master Metals, consistent with the Consent Decree's 

Dispute Resolution Procedure and its previous counter offer, will 

continue to work towards a negotiated resolution of this dispute 

while this Petition is pending; however, if the United States 

12 
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continues to be intransigent with regard to its interpretation of 

materials subject to the recycling exemption, this Court's 

assistance will be necessary as set forth in the foregoing 

Memorandum in Support of Master Metals, Inc.'s Petition Invoking 

Dispute Resolution. 

D. Conclusion 

For all the foregoing reasons, Master Metals petitions 

this Court pursuant to Article XV, Paragraph c of the Consent 

Decree entered and approved by this Court on January 15, 1990, to 

adopt the foregoing proposal for resolution. 

Respectfully submitted, 

CLIMACO, CLIMACO, SEMINATORE, 
LEFKOWITZ & GAROFOLI CO., L.P.A. 

By: 

Attorneys for Defendant Master 
Metals, Inc. 

13 
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CERTIFICATE OF SERVICE 

A copy of the foregoing Petition Invoking Defendant 

Master Metals, Inc.'s Right to Dispute Resolution Pursuant to 
i 

January! Article XV of the Consent Decree Entered by This Court on 

15, 1990 was sent by regular U.S. mail this 

1992 to the following: 

Arthur I. Harris 
Assistant u.s. Attorney 
u.s. Department of Justice 
Suite 500, 1404 East 9th Street 
Cleveland, Ohio 44114-1748 

Barbara Rogers, Esq. 
Environmental Enforcement Section 
U.S. Department of Justice 
P. 0 • Box 7 611 
Ben Franklin station 
washington, D.C. 20044 

l0rJJ day of 

Stuart Hersh, Esq. 
Assistant Regional 
U.S. Environmental 
Region V 

Counsel 
Protection Agency 

230 South Dearborn 
Chicago, Illinois 

Street 
60604 

Donald R. Schregardus 
Director of Environmental Protection Agency 
1800 Watermark Drive 
P. o. Box 1045 
Columbus, Ohio 43215 

Robert B. Casarona 
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) 
UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
MASTER METALS INC., ) 

) 
) 

Defendant. ) 
) 

OO[!i[!IW[![ID 
NOV_14 ~ 

at._. _ . o'clock --··-·-M 
CLERK OF COURTS 

U. S. Ci&trlet Court. N.C.O. 

CIVIL ACTION NO. Cl7•l471 

J1JDGE ALIC! M. BATCMELO!R 

CQNIIJ!'l' PEQII 

WHE~, Plaintiff, ~nited States of Aaerica, on behalf 

of the united State• !nviron.ental Protection A9ency (hereinafter 

•u.s. !PA•), filed ita coaplaint in thia action a9ainat 

Defendant, Maater Metal• tnc. (hereinafter •Defendant• or •Maater 

Metal a•), pura\aaftt to t~te lteaourc:e conaervation and ltecovery Act 

(heninattu -.ellA•), U V.I.C. llt01 G Ia·, aa aMnded by the 

Kazardoua and lolid Vaate Aaendaenta of 1tl4 (P.L. 11•111), 

alletint tbat Defendant violated r~ir ... nta of IICIIA and 

r19Ulatione pro.ultated thereunder, at ita facility 1n Cleveland, 

Ohio. 
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WHLREAS, Plaintiff and Defendant, havinq recognized 

that settlement of this matter is in the public interest, have 

agreed to the entry of this Consent Decree. 

NOW THEREFORE, ~ithout adjudication of any issue of 

fact or la~, and upon consent of the parties hereto, it is hereby 

ORDERED, ADJUDGED, AND DECREED as follows: 

I, JURISDIC'riON AN]) !JK!ll 

The Court has jurisdiction over the parties and the 

subject matter o! this action under Section 3001(a) of RCRA, 42 

u.s.c. S692B(a), and 28 u.s.c. 111331, 1345, and 1355. The 

Complaint states a claim upon which the Court can 9rant relief 

against Oe!endant, pursuant to Section 3001(a) of RCRA, 42 u.s.c. 

S6928(a). Venue is proper under Section JOOI(a) of RCRA, 42 

u.s.c. 16921(a), and 21 u.s.c. lllt1(b). 

II. lfiiVLAfiOII 

Solely tor the purpoae of thia Conaent Decree, and 
.'J_-- = 

without any adaission of liability by Defendant, the partie• 

stipulate to the followint: 

A. Kaatu KaUla tnc. ia a corporation OI'!Janhe4 an4 

existin9 under ~ lava of tbe lUte of Oblo. 

a. Defendant 1a tlle owner aftll opezoator of a aacon4ary 

lead ••altai' located at 2150 Waat ftil'd ltl'aat, C1ave1aftll, Ollio 

(berainatt.Z' -..atal' Metal• facility• 01' •facility•). on. of tlla 

princip~1 aapecta of operationa at tbe facility 1nvo1v .. 

reclaaation of non-farroua .. tala and a11oyw, pl'inc1pa11y 
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:atsriols containinq lead. As the owner and operator of the 

Master Metals facility, Defendant is required to comply vith this 

consent Decree, RCRA, and requlations promulqated thereunder. 

c. The Master Metals tacility is a facility that 

contains hazardous vaste manaqement units as defined at 40 CFR 

260.10. 

o. Pursuant to 42 u.s.c. t6925(e) (l), on November 19, 

1980, Defendant obtained •interia status• to operate certain of 

the facility's vaste piles and treatment units, and a 

containerized storaqe area, in the aanner set forth in Part A of 

the RCRA permit application for the facility, pending the 

issuance of a final RCRA operating perait. On November 8, 1985, 

pursuant to 42 u.s.c. 16925(e) (2), the vaste pilea at the 

!acility lost intaria status. 

&. on January 11, 1912, Defendant filed for relief 

under Chapter 11 of the a.nkruptcy Coda 1ft the United Stataa 

Bankruptcy court for the Northam Olatrict of Ohio. 

r. on June 15, 1tl7, the United Stataa, on behalf of 

the o.s. EPA, filed ita Objection to eontiraation of debtor'• 

propoaed Plan of aeorvaniaation unde~ Chapte~ 11 of the 

knkruptcy CocSe, all .. lnt that the Plan tailed to ... t the 

requira .. nta of 11 o.a.c. l112t(a), lnaofar •• it failed to 

properly aftd.~taly addreaa debtor•• eavlr0ft8antal 

obl1tatioft8 under ~Cal. 

G. On leptallber U, 1111, tile Cftlted lt.ataa aftd 11aatar 

Metals entered a Stipulation Vbicb vaa approved by the ~ptcy 
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enforceable by the United States pursuant to Section 3008(&) 0 ~ 

RCRA, 42 u.s.c. §6928(a). Accordingly, this Consent Decree cites 

to both the federal regulations which were applicable when the 

complaint was filed, and to the equivalent regulations under 

ohio'• approved RCRA program. 

III. APpLICABILITY 

This Consent Decree shall apply to and be binding upon 

the parties to this action, their agents, officera, directors, 

employees, successors, assigns, and all persona, firma, entities 

and corporations acting .~der, through, or for th .. , or in active 

concert or participation with th... The Defendant shall be 

responsible for the acta of any of ita agenta, officers, 

directors, employees, auccesaora, aaaigna, contractors, and 

conaultanta, which violate or cause the Defendant to violate the 

terms hereof. In the event that Defendant propoaea to sell or 

transfer th• real property or operations sUbject to this consent 

Decree, Defendant shall, priol"'to transfer of ownership Ol" 

operation, notify eacb successor in interest of the existence and 

teras of this Deer .. , and shlill noUty V.I. DA, the Vnited 

states Attorney for the •orthern Dlatrlct of Oblo1 and the 

Aaaiat&nt AttorDeJ General, Land and •atural laaourees Division, 

u.s. Dapal"taent of hatlee1 ln vrltlft91 of sucb propoaeit sale or 

transfer 1 at l .. at tvo vaau ln advance thereof 1 at the addr••••• 

aat forth ln lectlon VIII. 

!Ilia ~action doaa not relieve Defendut of ita 
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o~ligation to comply with the notice requirements at 40 CFR 

270.72. 

IV. PlliNITIONI 

A. Unless otherwise stated, all terms used in this 

consent Decree shall have the same meaninq as used in RCRA and ln 

the regulations promul9ated thereunder, at 40 CFR Parts 260 

throu9h 271, and OAC Rules 3745-50 throuqh 3745-69. 

B. •Master Metals· facility• and •racility• mean the 

facility, as defined at 40 CTR 260.10 and OAC Rule 3745-50-

10(26), located at 2850 west Third Street, Cleveland, Ohio. 

c. •Responsible aqent• aeans a responsible corporate 

officer, such as a president, secretary, treasurer, or vice-

president. 

T. p9MPLIN!C:I UOOUJltll'fl 

•· I4eatificatioD of lalar4olls Waste KL11a9eae111t ODits Wbioll 
Mutt elOat. aa4 of !)ott J)at Kay eontiayt tg Optratt 

1. Exhibit a, Vbicb is atucbed hereto and incorporated 

herein by reference, ldentiti .. all areas at the facility vbere 

hazardolls vaste, o~ .. terlal exhibiting a cbaracterlatlc of 

hazardo\UI waste, baa been place4, tSMrated, treated, stored, or 

dlaposecl of, a~ any tiM between Jov.U.r lt, 1110, and the date 

of lodfint of tlllt content Deena, lnclwlintt (a) the location; 

(b) tbe nature of tile activity C•·•· teneratlon, reclaaatlon, 

treat.nt, etorate, o~ dltpoeal)J (o) ldentlfloatlon of vaete (by 

RCRA cbaracterlttlo and/O~ baaardoaa vaete code)J and (d) tile 

.. nner 1A vblcb waete vat etorecl (e.,. vaetl pile, container) • 



- 7 -

Defendant hereby certifies that he has conducted a diligent 

review of all available records and other sources reqardinq 

information required in Exhibit 8, and that the infor.ation in 

Exhibit 8 is complete and accurate, to the best of his 

information and belief. Exhibits C and D hereto (which identify 

those portions of the facility that aust close and those that aay 

continue to operate in accordance with the requirements of RCRA 

and this Consent Decree, and are described in paraqrapha A.2. and 

A.J. below), ara based in part on information in Exhibit 8. 

Should Defendant discover additional inforaation, or 

inaccuracies, raqardinq Exhibit 8, Defendant shall promptly 

notify u.s. EPA. In the event that u.s. EPA or Defendant 

determines that the information in Exhibit a ia incoaplete or 

inaccurate, u.s. EPA aay require raviaiona to !xhibita C and D, 

in which event the parties will aee~ aodification of the Decree 

by the Court to confo~ the Decree to auch reviaiona. 

2. _Exhibit e, vhich ia attached hereto and incorporated 

herein by reference, identifiea ar .. a of tbe facility and 

hazardoua vaate aanate .. nt units vbicb, due to loaa of interia 

atatua or othezviM, Defendant wet close la ac:c:ordanee vit!l an 

approved oloaun plan (lec:tion v.c.l.) and 40 en fart us, 

aubp&n •• and CMC lulea l74S•tl•l0 tlli'OIIfb l74S·If-20. Area• 

vhicb .uat close purauant to \Ilia paratrapb are barainaftar 

rafarl'ed to u •C1oeift9 luardCNa Waato Vnita. • .. 1\Jlar \Ilia 

paratrapb nor paratraph A.l below 11•1ta or .odifl .. \be ltata of 
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Ohio's authority relating to development, ravia~ and approval of 

closure plana for the facility. 

J, Exhibit o, ~hich is attached hereto and incorporated 

herein by reference, consists of the corrected Part A of the RCRA 

permit application for the facility, including a diagraa. 

Exhibit 0 identifies, inter alia.: (a) the natura of hazardous 

~asta; (b) the volume of such wasta; (c) the locations at the 

facility; and (d) the type of operations (storage or treatment), 

~hich existed at the facility on November 19, 1980 and which 

Oefendant may continua after the Oacraa'a entry, subject to the 

requirements of RCRA and thi• Consent Decree (including, but not 

limited to, Section V.G. and Section VII.!. and r. below). 

Hazardous wasta storage and traataant unit• which, pursuant to 

this paragraph, Defendant aay continue to operata after entry of 

this Consent O.crea, are hereinafter referred to a• •operating 

Hazardou• Wa•t• Units.• 

1. qantra1 Facility ltqyir••••\• 

1. Within thirty (lO) ur• lfter entzy of thia eonaant 

eacrae, Defendant aball develop and iapl ... nt an inventory eyet .. 

that tracks all baaal'doua vasto, and all aaterial for reclaaation 

other than baaal'doua vaate, t!lat is received, teneratecl, or 

etored, at tJle faolllty, froa tJle t~ of receipt or teneration 

at the facUlty to the tlH of ultlaate dia,o.ltlon. 'l'bia 

inventory ayatea ~all include a contal~ labellint and tracklnt 

ayetea. .Ul inforaatlon requind llftder this parafTapb ~all be 
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maintained in the facility'& operating record, as required unaer 

40 CFR 265.73 and OAC Rule 3745-65-73. 

2. To the extent not provided under paragraph A.l. above, 

within thirty (30) days after entry of thia Consent Decree, 

Defendant ahall submit to U.S. EPA an inventory of -- (a) all 

hazardous wasta, and (b) all material for reclamation other than 

hazardous wasta, -- that ia currently at the facility, or which 

Defendant has, since November 19, 1980, treated, atorad, or 

disposed of in a Closing Hazardous Wasta Unit at the facility. 

Th• inventory shall, basad on best information, include tha 

nature and volume of the wasta or aatarial, tha type of activity 

(treatment, storage, disposal), tha aanner in Vhich the wasta or 

material is or was handled (e.g., container, vaste pile), and a 

diagram identifying the location of the vaate or aaterial. 

3. Eft active i-adiately upon entry of thia Conaent 

Decree, Defendant ahall not accept froa off-aite or aanage any 

hazardoua vute except aa specified in Part A of the perait 

application for the facility, ~ttacbed hereto as lxbibit D, and 

addraaaed in the facility's vaate aftalyaia plan. 

4. Within thirty (30) days after entry of this consent 

Decree, Defendant aball ~it to tbe Obio lnYironaental 

Protaction AteftCY (•Obio IPA•) annual report• tor 1tlt, 1117, and 

lUI. ftei'Ufter, Defendant ellall aW.it to Obio DA report& aa 

required by 40 en 211.11 and OAC llule 31U•ti•1S. Copiu of tha 

reports required under tbia paratrapb aball -. oon~~tly 

aU!Iaitted to 0.1. DA. 
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s. Defendant shall not accept hazardous waste at the 

facility or ahip any hazardous wasta from the facility unlaaa it 

is manifested in accordance with the requirements ot 40 CYR Part 

~62 and OAC Rule 3745-52 tt ~· 

6. Effective immediately upon entry of this consent 

Decree, Defendant shall not (i) accept at the facility from off

site any hazardous wasta, or any material other than hazardous 

wasta for reclamation or for stora9e prior to reclamation or 

treatment, or (ii) crack batteries at the facility, until 

Defendant has fully complied with require•ents of Section v., 

para9raphs !.3, !.4, F.l, and F.3, and has provided written 

certification of compliance to u.s. EPA. In addition, within 

thirty (30) days after entry of this Consent Decree, Defendant 

shall submit to u.s. EPA, tor approval, a plan whicb describes: 

(a) the proposed location and .. thod for cracki~ batteries; (b) 

safequards to prevent the release of acid or other hazardous 

constituents into the environaent; and (C) the .. thod for 

collection, stora9e, and neutraliaation of acid, in accordance 

with the requir ... nts of Real. Within fifteen days after 

notification of any deficiency o~ require4 ~lfication, 

Defendant shall .-.u to V.I. IPA a plan Vbicb cornets any such 

deficiency anc1 MJI:es any such IIOdificaUon. Vpon approval by 

11.1. 1ft, Defanclant shall iaplaent the approved plan. Ia 

addition, atte~ ~J n, 1ttO, Defeftdaat .Ull ftOt (i) acc1pt at 

tbe facility froa off-eite any baaartoue vaate, o~ any Mtarlal 

ether than baaardoua vaate fo~ recl ... tion •~ for atorat• prior 
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r eclamation or treatment, or (ii) crack batteries at the 
tO 

tacility, unless Defendant ie in compliance with Section V.!.5. 

belOW• 

1. Effective immediately upon entry of this Consent Decree, 

as required by 40 CFR 265.31 and OAC Rule 3745-65-31, Defendant 

shall maintain and operate the facility to mini•ize the 

possibility of fire, explosion, or any unplanned releaee of 

h&~ardous waste or hazardoue conetituente to air, eoil, or 

surface water, which could threaten human health or the 

environment. 

a. Effective immediately upon entry of thie. Decree, 

Defendant ehall reqularly conduct inepections of the entire 

facility in accordance vith 40 CFR 265.15(a) and 

OAC Rule 3745•65-lS(a), to discover deterioration of containers 

or equip•ent, releases, aalfunctions in aonitorift9, safety, or 

emerqency equip .. nt, and any other condition or event vhicb aay 

cause or lead to the release of hazardous vasts or hazardous 

conetituents into the environaent or a threat to huaan health or 

the environaent. Within thirty (JO) days after entry of this 

consent Deer .. , Defendant shall ~it to 0.1. &PA for review and 

approval, and bpl...,.t, an inspection plan end schedule for the 

facility. Defendut ellall Mdity tH inepectlon plan 1n 

accordance vi~ any ~ents received f~ 0.1. lfA within 

tlftMft (11) u,. attu recel~ of UlJ ncb coue!\U. Defendant 

ehall record obNrvatlona fr• lnepectiona •• req\llrM ~ 
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40 erR 265.lS(b) and (d) and OAC Rule 3745-63-lS(b) and (d), and 

shall, immediately upon detection, correct any probleas or 

potential problema, as required by 40 CFR 265.15(c) and 

OAC Rule J745-65-15(C). 

9. Within thirty (JO) days after entry ot this Consent 

oecree, Defendant shall submit to o.s. EPA certification that the 

facility contains all equipment required under 40 CYR 265.32 and 

oAC Rule 3745-65-32, an inventory of the equipment, and a diagram 

of the facility that shows the location ot each piece of 

equipment. 

10. Defendant shall, within thirty (30) days attar the 

entry ot this consent Decree, submit to u.s. EPA tor approval a 

written Continqaney Plan which satisfies the requiraaents ot 40 

CTR 265.50 through 265.56 and OAC Rules 3745-65•50 through 3745-

65-56. At the tiae ot subaittal to o.s. IPA, Detsndant shall 

submit copies of the contingency plan to local eaergeney 

authoritiss, as required by 40 era 265.53 and 

OAC Rule 3745•65•53. Tbereaftel', Defendant shall IIOdity the plan 

in accordance with 40 era 265.54 and QAC IUle 3745•65-54 and any 

coaaents fl'oa 0.1 • .,A, within titteea (15) days attel' l'eceipt of 

any such c:aaante, and pi'OYide copi .. ot any ~ificationa to the 

plan to local ... rvency autbol'itiea upon any ~1f1cat1on. 

raaadiately upon utry ot tills eonaent Decl'ee C•·f· pdol' to 

appl'oval of • contlnfency plan), Defendant ~all oo.plJ wltll all 

contin9ency plan l'equil'...nte. 
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11. Upon entry of this Consent Decree, the Defendant shall 

comply with traininq requirements at 40 CFR 265.16(&), (b), and 

(c), and OAC Rule 3745-65-16 (&), (b) and (c), and maintain at the 

facility a written description of personnel traininq records and 

documents, as required by 40 CFR 265.16(d) and (e), and 

oAC Rule J745-65-l6(d) and (e). 

12. Within thirty (JO) days after entry of this Consent 

oecree, Defendant shall provide for facility security, in 

accordance with the requirements of 40 CFR 255.14 and OAC Rule 

3745·65·14, includinq the requirement to •aintain a fence in qood 

repair. 

13. Within sixty (50) days after the entry of this consent 

Decree, Defendant shall 111aintain at the facility, and make 

available to u.s. EPA upon request, a written operatin; record 

which contains the information required under 40 cFR 255.73 and 

oAc Rule 3745•65•73, and the information required to be included 

pursuant to this Consent Decree. 

14. Defendant shall retain a consultant or .. ployee 

qualified to OYer••• the iapl.-.ntation of the requireaenta of 

this Consent Dec~. 

15. flriO&' to placift9 any baaazo40\d battery caaincJ• or other 

huar40\d vaate ia tile rotary k11ne, Defendant eball •W.it to 

u.s ... A oertifioation and 4~ntat1on that thia practice doe• 

not violate any peralt raquir..ant for tbe facility under tbe 

Clean Air Act, 41 v .•• c. 17401 IS ..... and revulationa 

proaultate4 thereunder, equivalent atate lav requir ... nte, 40 era 
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Part 266, Subpart D, or OAC Rules 3745-58-40 throuqb 3745-SS-46, 

or any other Federal or State law, requlation, or porait. 

compliance with this paragraph does not relieve Defendant from 

complying with the requirements for notice under any Federal or 

State law. Nothinq in this paragraph shall constitute approval 

by u.s. EPA !or such disposal or treatment activity. 

c. Closyn 

1. Within eixty (60) days after entry of this Consent 

Decree, Defendant ehall submit to Ohio EPA tor approval a closure 

plan which meets the requirements ot 40 CFR Part 265, Subpart G, 

and OAC Rules 3745-66-10 throuqh 3745-66-20, tor Cloainq 

Hazardous Waste Units (identified in paraqraph A.2 above and 

Exhibit c hereto), and shall concurrently aubait a copy thereor 

to u.s. EPA. Ohio EPA shall approve, disapprove, or modify the 

closure plan. Within thirty (30) days after any notification of 

disapproval, Defendant shall aubait to Ohio IPA and u.s. IPA a 

revised closure plan vhich correct• any deficiencies identified 

by Ohio EPA. upon receipt of Ohio IPA approval or acdirication 

of the closure plan, Defendant ~11 t.pl ... nt the closure plan 

in accordance vitb the eche4~1e contained therein. 

2. Within one-hundred and twenty (120) daya after entry of 

this eonaant Deer .. , aa required a.y 40 en 2.S.U2 and OAC Jtule 

3745_,,_12, Defendant shall aalntain at tba facility a ~11 

facility ola.uze plan, and, it nacea .. ry, poat-clo.ure plan, 

vllich proviclu tor cloa~r• ot all baaanoua vaata aana9-..nt 

unlta not included 1n the cloaun plan llftder lectloe v.c.1. abOYa 
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, •. g. tor all Operating Hazardous Waste Units, as defined in 

paragraph A.3. above and identified in Exhibit 0 thereto). 

3. Within sixty (60) days after completion of closure of 

any hazardous waste management unit at the facility, Defendant 

shall submit to U.S. EPA and Ohio EPA certifications of closure 

tor such waste pile or other hazardous waste unit, from the 

facility owner or operator and an independent engineer, in 

accordance with 40 CFR 265.115 and OAC Rule 3745-66•15. 

g, Waste Characterization 

1. Defendant shall complete waste deterainations as 

required by 40 CFR 262.11 and OAC Rule 3745-52•11 for all solid 

waste generated at the facility (other than waste analyzed under 

paragraphs 4 - 6 below), including, but not li•ited to, sludge 

troa drains, piping, catch basins, and su.pa. Defendant shall 

maintain the results ot these analyses in the facility's 

operating ~•cord, and shall aub•it the results to u.s. EPA within 

thirty (30) days attar conductint the vaate detarainationa. 

2. Within sixty (10) daya after the entry of this consent 

Decree, Oefan4ant aball, in accordance vitb 40 era 215.13(a) an4 

(b), and OAC IUle 314S•IS•13(a) and(~), 4evalop and a~it to 

u.s. IPA for approval a plan for the analyala of all baaardoua 

vaata .. capt 1 ... ac14 batterl .. aa prov14e4 at 40 era 211.10, 

that 1a tenerated, receive«, or atore4 at tba faclllty, and shall 

iapl..ant the plan aa to all eucb vaate tenerate4 or reoe!ve4 

froa off•aite after entry of tbia con.ent Deer .. , or currently at 

the facility. Defen4ant aball aod1ty the vaata analyaia pl&A ln 
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accordance with any comments froa U.S. EPA, within fifteen (lS) 

days after receipt of such comments. Within sixty (60) days 

after u.s. EPA'a approval or modification of the waate analyais 

plan, Defendant ahall submit to u.s. EPA all inforwation 

developed under the waste analysis plan as to waste currently at 

the facility. All information required by this para9raph shall 

be maintained in the facility's operatinq record. 

3. Immediately upon entry of this Consent Decres, 

Defendant must atore all ala9 qenerated at the facility, and all 

refractory brick removed from the furnace•, in containers, as 

defined at 40 CFR 260.10 and OAC Rule 3745-50-10 and aanaqed in 

accordance with 40 CFR Part 265 subpart I, and OAC Rules 3745-66-

70 throuqh 3745-66-77, and manaqe such slaq and brick as 

hazardous waste, unless and until analyses conducted in 

accordance with paraqraphs 0.4. and o.s. below establish that 

they do not exhibit the characteristic of IP toxicity for aetals. 

4. Each ti•• Defendant ruov .. refractory brick froa 

furnaces at the facility, prior to cUapo•al, Defendant shall test 

it to 4eteraine if it exhibita a cbaracteriatic for &t-toxicity 

for Htala, ancl M&U aubait to V.I. o• the reaulta of thea• 

analysea within tv.nty (20) daya after receipt of t .. t reaulta. 

Provided, bovevu, Defendant aball sua-it teat results to V.I. 

EPA v1th1a HYenty•five (1S) days after aa•pliftCJ. Defendant 

shall .. 1ata1a tbe results of th ... analy ... in tbe facility's 

operatint record. 

• 
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5, Defendant shall test slag qen@rated at the facility ~~ 

determine if it exhibits a characteristic for EP-toxicity for 

metals, a minimum of once per aonth, or every time a different 

waste stream is used in the rotary kiln, whichever is acre 

frequent, and shall submit to U.S. EPA the results of these 

analyses within twenty (20) days after receipt of test results. 

Provided, however, Defendant shall submit results to u.s. EPA no 

later than seventy-five (75) days after samplinq. Defendant 

shall maintain the results of these analyses in the facility's 

operating record. 

6. Within forty-five (45) days after entry of this Consent 

Decree, Defendant shall test a representative sample of each type 

of battery casinq at the facility to determine if they exhibit a 

characteristic for EP-toxicity for metals and corrosivity and 

shall submit to o.s. EPA the results of these analyses. 

Defendant shall maintain the results of these analyses in the 

facility's operatinf' record. 

1. ''''' riltt 

1. Effective i..adiately upon tbe entry of this Consent 

Decree, Defendant aball ~ a4d, place, tr .. t, store, or dispose 

of, in a vaata pile, any baaarcloua vaate o~ any solid vasto or 

other .. e.~ial, aeept fo~ atorat• •• p~ovidecl llalov of vaste 

that ia 1a vaate pUea at the facility on the date of lodtint of 

thie Deena. 

2. I...tiately upon entry of tbia consent ~ ... 

Defendant &ball .. nat• tbo vaate pil .. at tbe facility to prevent 
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and control wind dispersal, leachate creation, and run-on or rc~-

off of leachate, as required by 40 CFR 265.251 and 265.253, and 

oAC Rules 3745-67-51 and 3745-67-53. 

J. Within thirty (30) days after entry of thia Conaent 

Decree, Defendant ahall remove from waata piles at the facility 

all aolid wasta, material, and hazardoua waata other than china 

clay waste provided for in Section V.E.4. and V.E.s. below 

(designated in Exhibit C hereto). Defendant ahall either: (a) 

transfer them from the wasta piles into containers aa defined at 

40 CYR 260.10 and OAC Rule 3745-50-10, and •anaqe4 in accordance 

with 40 CFR Part 265, aubpart I, consiatent with Part A of the 

RCRA permit application tor the facility (Exhibit D hereto): (b) 

usa thea in the reclamation proeasa at the facility; or (C) 

remove the• tro• the facility and •anaqe thea in accordance with 

the requirements of RCRA and this Consent Decree. Thereafter, 

except as provided in paragraphs 1.4. and 1.5. belov, Defendant 

shall not store waste in any vasts pile or in any other land 

disposal unit at the facility. 
~-

4. ltfective 1-ediataly upon antzy of this ConMnt Decree, 

Defendant ahall not add, place, accept, Ol' dispose of any c!iina 

clay vasts at tbe facility, and ahall not tl'eat ol' atol'e any 

china clar wasta not pl'esent at the facility on the date of entry 

of thia Conaant Dec:I'M. lffective iae41ately upon anti'Y of this 

consent Dune, Defendut ahall nclat. Clbina clay wasta on ita 

facility at the opUau. nte, aa defined in the npol't by llaaan 
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Research, dated November 28, 1988, in its kilns, in compliance 

with all Federal, State, and local laws and requlations. 

s. No later than July 31, 1990, Defendant shall remove all 

china clay waste piles froa the facility. Prior to July 31, 

1990, Defendant shall either: (a) transfer all china clay wasta 

from the wasta piles into containers as defined at 40 CFR 260.10 

and OAC Rule 3745-50-10, and managed in accordance with 40 CFR 

Part 265, subpart I, consistent vith Part A of the RCRA permit 

application for tha facility (Exhibit D harato); (b) usa tha 

china clay wasta in tha reclamation process at the facility; or 

(c) remove tha china clay vaste froa the facility and aanage it 

in accordance with tha raquiraaants of RCRA and this consent 

Oacrae. 

P. Containtrl 

1. Within thirty (30) days after entry of thia Conaent 

Deer•• all hazardous vaste except for the china clay vaste, and 

all material for reclaaation that exhibits a characteristic of 

hazardous vaste, that is stored at the facility, shall be stored 

in containers, and stated, as provided in this paratrapb. lfo 

later than 3uly 31, 1ttO, all cbina clay vast• stored at the 

facility shall IMI stoncl 1ft COfttaiften, and stated, as provided 

in this para9raJb. All containen shall IMI operated 1ft 

accordance vU!h the requiruenta of .0 en ••rt us, .U,.rt 1, 

and OAC Jlul• 37U•tt•70 thrwtb 31U•tt•17. fte container 

depicted in lxhiltl\ I Mnto ia a contaiMI' within the MUiJ19 of 

40 era zto.1o and OAC Jlule 3745•10•10 and, lf operated 1ft 
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compliance ~ith the requirements of RCRA, includinq 40 CTR Part 

265, subpart I, and OAC Rules 3745-66-70 throuqh 3745-66-77, ~ill 

satisfy the requirements of RCRA. Hazardous wasta, and aatarial 

for reclamation that exhibits a characteristic of hazardous 

~asta, that is in containers which are not in qood condition 

shall be transferred into containers in qood condition, or 

overpacked. A container is not in qood condition if it contains 

any leaks, holes, or bulqes, is datarioratinq, or otherwise 

appears structurally unsound. Containers which contain free 

liquids as defined by the Paint Filter Liquids Teat (Test Methods 

for Evaluation of Solid Wasta, u.s. !PA Publication sw - 141, 

test method no. 9095), shall be stored on pallets. As required 

by 40 CTR 265.173 and OAC Rule 3745•11•73, all containers shall 

be stored closed and secured, except when waste is beinq raaovad 

troa or placed into containers. All containers shall be properly 

labelled. 

2. Defendant shall not accept any hazardous waste, or 

aatarial tor racla .. tion that exhibits a characteristic of 

hazardous wasta, at tbe faeility fro. off•aite unless it arrives 

in containers vbieb an in tOOII c:ondlUon, Ol' is plac:e4 into 

containers vbieb &I'S 1n tood condition i..adiately upon arrival 

at the facility. 

3. Witbin fifteen (15) days after antry of tbia Consent 

Deeree, Defendant allall bavo aU oontalMn of ipitaltlo and 

corrosive baaardou. vaate (baaardoue vaete oodee DOOl and D002) 

ra.oved froa tbe facility in aec:ordanoe vltb all appllea-la 
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requirements, and shall submit to U.S. EPA copies of manifests 

tor off-sits transport of these hazardous wastes. 

a. financial ~ssuranet an4 Insurapce 

1. Within sixty (60) days after the entry o! this Consent 

Decree, Defendant shall submit to u.s. EPA written certification 

of compliance with liability coverage requirements of 40 CFR 

265.147 and OAC Rule 3745-66-47 tor the facility. Defendant 

shall maintain such liability coverage for as long as required 

under 40 CFR Part 265, subpart H, and OAC Rules 3745-66-40 

through 3745-66-41. 

2. If Defendant tails to obtain liability coverage 

satis~yinq the requirements of 40 CFR 265.147(a) and OAC Rule 

3745-66•47(a) tor all Operating Hazardous Waste Units within 110 

days after entry of this Consent Decree, Defendant shall: (a) 

illllllediately cease operatinc), includinc) addir19 vast• to, all 

operating Hazardous Wasta Onita (as defined in paravraph A.l): 

(b) raaove all hazardous vaate fro. sucb units vithin sixty (60) 

days (e.,. vithin 240 days after entry of this Deer .. ), in 

accordance vith the reqyir ... nta of ICIA1 and (c) co .. ance 

closure of theM unite, in accontance vJ.th a cloeure plan 

approved undu pazo~apb e.a. above, unl .. a, vith.la 110 days 

after entzy of .._J.a Consent DecrM, Defendant petitions the Court 

for a deteraJ.netJ.on tbat relief otber than tbat specified above 

would be tbe appropriate relief to be ~t .. to flaintill tor 

Defsndant's failure to obtain li&bilitr ooverata r~red ~ 

RCRA, 40 era JtS.161 and QAC IUle J16S•tt•61, and tbia 
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subparagraph, for its storage and treatment unite; provided 

however, that the parties atipulate to the following: 

(i) Defendant is required to obtain liability coverage 

pursuant to RCRA and 40 CFR 265.147 and OAC Rule 3745-66-47; and 

(ii) Defendant haa !ailed to obtain liability coverage 

required by 40 CFR 265.147 and OAC Rule 3745-66-47. 

The procedures in thia paragraph shall not prevent Plaintiff 

from pursuing, and Plaintiff hereby reserves the right to puraue, 

any relief that may be available tor violations occurring after 

the date of entry of this Consent Decree. 

J, Simultaneous with the •ubaittal of any closure or post

closure plan pursuant to Section V.C.l, vithin one-hundred and 

twenty days after entry of this Consent Decree for a closure plan 

under Section v.c.2 above, and as required by 40 era 265.142(b) 

and OAC 3745-66-42(b), Defendant shall iaplaaant and ahall subait 

to u.s. !PA and Ohio !PA certification that it has established 

financial assurance aeehanisaa tor closure and post-closure care 

of the facility, respectively. Separate financial assurance 

aeehanisas aay be established for Closing Kaaardous waste Units 

(Section V.A.2.) and Operating Baaardous Wasta units (Section 

V.A.l.). !be financial aaauranoa ..cbani ... ahall ba aata~liahed 

pursuant to tbe ~ir ... nts of 40 era 265.142 throuth 265.146, 

and OAC IUlee J14S•6C•42 thrOQfb 314S•CC•4C, provided bovaver 

that tJae financial auuranoa aacbal\1• fu Cloeiftt Raaartou 

wasta trnlta aay conaiat of an aea-ov account. lacb cartlfleation 

shall include a detailed deecrlptlon of tbe prapoaed financial 
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assurance mechanism. Defendant shall make best efforts to fully 

fund the financial assurance mechanism(&) as expeditiously as 

practicable. 

u.s. EPA shall approve or disapprove the proposed financial 

assurance mechani•••· Within fifteen (15) day• after any 

notification of disapproval, Defendant •hall •ubmit to u.s. EPA a 

description of a financial assurance aechanisa which correct• any 

deficiencies identified by u.s. EPA. Approval by U.S. EPA of any 

financial assurance mechanisa under this para9raph 1hall not 

excuse any failure by the Defendants to 1atisfy clo1ure and post

closure requirements under Section v.c. 

vt. CIVIL PIJ!ALTT 

Defendant •hall pay a civil penalty of $20,000 to the United 

States ot America. The payaent, ineludin; interest on the second 

and third installments at the rate established under 31 u.s.c. 
13717, shall be aade in the fora of three cashier's or certified 

cheeks each in the amount of $ftOO, paya~le to the ~eaaurer of 

the United States of AMrica• vitbin OM .ontb, seven 110ntba, ancS 

thirteen aontba after entry of tbia Conaent Deer .. , respectively, 

and shall ~ tendered to tbe Uftited ltatea Attorn.y for tbe 

Northern District of Obio, at the address .. t fortb in lection 

XIII. At the tiM of pay.ent, a copy of aucb cbec:t shall ~ sent 

to 0.1. UA, at tbe acldreaa Mt fortb in lection 1111. 
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VII. STIPQ~TZP PZNALTIII 

A. The Defendant shall pay the followinq etipulate4 

penalties: 

1. For each day of failure to comply with any deadline 

tor aubaittinq plane, reviee4 plane, certifications, or reports 

set forth in this Consent Decree: 

period of failure to comply 

let throuqh 30th day 
31st throuqh 60th 4ay 
6let day an4 each day thereafter 

penalty per pay of Noncompliance 

$ 100 per day 
$ 500 per 4ay 
$ 1,000 per day 

z. For each failure to comply with any requirement set 

forth in this consent Decree not addressed in Section VII.A.l. 

above, includinq any deadline in any plan required to be 

implemented pursuant to Section V of this Consent Deer .. : 

P•riod of Pailurt to ~oaply 

let throuqh lOth day 
llet throuqh 60th day 
61st day and each day thereafter 

P•ntl\Y per pay of lgnegwplianct 

t 1,000 per day 
t 1,500 per day 
t 2,000 per day 

1. It any plan or report requir..S to be sub•1tte4 to u.s. 
EPA under Sections v.a.t., v.a.e., v.1.10., v.o.a., and v.o.3. 
herein tor approval pursuant to thi• Consent Decree is not 

approved by V.I. DA \IPOft ita second •uaission attu the entry 

of this eon.ent DnrM (l.e., after V.I. UA bas uda ita •econct 

••t of written o~ .. anta attar entry), tbaft the suaisaion aball 

be daaaed illadequata Ulll a violation of thl• c:ouant Decree, aa4 

shall be •..m'ac:t to •Upulat..S penaltl .. MtiMlftt thirty aya 
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attar Defendant receives notification from u.s. EPA that the 

second plan is inadequate. 

c. All penalties begin to accrue on the day that performance 

is due or a violation occurs, and continue to accrue through the 

tinal day of correction of the violation. 

D. Stipulated penalties shall accrue during any dispute 

resolution proceeding after Defendant has filed a petition with 

the court pursuant to Section xv.c. If Defendant does not 

prevail, Defendant shall pay all accrued sums, with interest at 

the rate set forth at 31 u.s.c. 13717. 

E. Defendant shall exercise best efforts to obtain and 

maintain liability coverage required by 40 CTR 265.147 and OAC 

Rule 3745-66-47. If after exercise of best efforts, Defendant is 

not offered liability coverage which satisfies the requireaents 

of section V.C.l. (liability coverage for sudden and nonsudden 

accidental occurrences), then, subject to the requireaents of 

this paragraph, and except as provided in paragraph r below, no 

stipulated penalty shall be payable for.nonpoapliance vith any 

requireaents of Section V.G.1. for Operatift9 Razardoua waate 

Unite or cloeing Razardoue Waete vnita for Vbicb liability 

coverage vaa not offered. 

Within eixty ('0) daya after entry of thia Coneent 

Decree, one-hundred and tventy (120) day• thereafter, and every 

one-hundred and eighty (110) day• aubaequent (until Defendant 

obtain• the required liability coverage or certiflea c~liance 

vith cloaure and poat-cloaure reaponaiblliti .. , vbichever occur• 
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first), Defendant shall provide to o.s. EPA written certification 

of its good faith and best efforts to satisfy the 40 CFR 265.147 

and OAC Rule 3745-66-47 requirements for liability coverage for 

sudden and non-sudden accidental occurrences. The certifications 

shall, at a minimum, include the following: 

1. copies of each request or application for liability 

coverage under RCRA, by or on behalf of the Defendant 

to a company, agent, or consultant; 

2. copies of all responses from Defendant's consultants, 

and from companies and agents, to the requests 

referred to in paragraph 1 above, including price 

quotations and any explanations of why Defendant's 

requests or applications are not granted; 

3. identification of the reasons given tor a company 

denying liability coverage, and any preconditions to 

obtaining coverage1 

4. a detailed description of aeasures taken and to be 

taken by Defendant to ... t any preconditions to 

eli9ibility tor liability coverage1 and 

5. a stat...nt by an authoriaed official that Defendant 

exerci•ed best effort. to obtain liability coverage 

vhicb .. ti•fia• all r~ireaent• of 40 era 265.147 

and OAC aula 3745-66-47. 

Tba fir•t certification ~itted under thi• paragraph 

shall cover the period froa the data the Co.plaint va• filed, to 

the data of certification. The •acond certification •hall cover 
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the previous tour months. All subsequent certifications shall 

cover the previous six months. 

Oe!endant shall continue to make best e!forts to satisfy 

liability coverage requirements and shall continue to submit 

certifications, under the terms set forth above, until the 

facility obtains the required insurance, or, until the Regional 

Administrator notifies Defendant pursuant to 40 CFR 265.147(e), 

within sixty (60) days of Defendant's certification that facility 

closure and, if necessary, post-closure responsibilities, are 

fulfilled, and that liability coverage is no longer needed. 

F. Notwithstanding the provisions of paragraph E above, 

stipulated penalties shall accrue tor operation of any Operating 

Hazardous Waste Unit at the facility which does not satisfy the 

liability coverage requirements of Section V.C.l. and which tails 

to comply with the requirements of Section v.c.z.(a) - (c) above, 

180 days following entry of this Consent Decree, unless the court 

has granted _relief pursuant to Section v.c.z., above. 

c. Stipulated penalties under this Section shall be paid by 

certified check payable to the "Treasurer of the United States of 

America•. Pay.ent shall be tendered to the United States 

Attorney, Northern District of Ohio, at the address set forth in 

Section VIII, within fifteen (15) days after the noncoapliance 

period, o~, if applicable, after resolution by the Court in 

accordance with Section VII.D. above, and Section XV. A copy of 

the trauaittal docu..nt and check eJlall be aailed to u.s. UA, 

Reqion v, at the address set forth in Section VIII. Tbe 
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transmittal document shall identify this action, the requirement 

of this Consent Decree which was not complied with, the date(s) 

of non-compliance, and the amount of payment. 

H. The stipulated penalties set forth above shall not 

preclude U.S. EPA from pursuinq any other remedies or sanctions, 

includinq contempt proceedinqs, which may be available to the 

Plaintiff by reason of the Defendant's failure to comply with the 

requirements of this Consent Decree or RCRA. 

VIII. SOBMITTALI 

Any document or other itea required by this Consent 

Decree to be submitted to u.s. EPA, Ohio Environmental Protection 

Aqency (•Ohio EPA•), the United States Attorney for the Northern 

District of Ohio, or the United States Departaent of Justice, 

shall be mailed or otherwise delivered to the following persons 

at the addresses set forth below: 

Branch Chief 
U.S. c!PA, Region V 
RCRA tntorceaent Branch, 5HR-12 
230 south Dearborn Street 
Chicago, Illinoia 60604 

Section Chief 
Ohio !nvironaental Protection Agency 
Diviaion of Solid and Razardoua 
Waate Mana9eaent 
1100 VaterMart Drive 
P.O. lox 104t 
Coluabua, Ohio 432,5-1041 

Ohio lnvironaental Protection Agency 
Mortheaat Diatrict Office 
Divia1on of Solid and Kaaardoua Vaata 
2110 laat Aurora Road 
Tvintburq, Obio 44017-lt't 
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United States Attorney 
!or the Northern District of Ohio 

1404 East Ninth Street 
Cleveland, Ohio 44114 

United States Department ot Justice 
Environmental Enforcement Section 
P.O. BoX 7611 
Ben Franklin Station 
Washinqton, D.C. 20044 

Delivery shall be considered complete upon deposit or the 

material at issue in the U.S. Mail, certified aail, or with a 

reputable delivery service. 

All plans required by this Consent Decree shall become 

enforceable requirements or this Consent Decree upon u.s. EPA 

approval and written noti!ication or approval to the Detendant. 

Any correspondence that is to be directed to the 

oarendant shall be sent to the rollovin;: 

Douqlas Mic~ey, President 
Master Metals, Inc 
2150 w. Third Street 
Cleveland, Ohio 44113 

Michael A. cyphert, !sq. 
Tbo•peon, Kine and Flory 
1100 lfational City lank luildiftCJ 
Cleveland, Ohio 44114 

zz. ac;s;•ll TO m raeuxn MD 'J.I'LI' 

A. V.I. KPA, Ohio EPA, and their respective ••ployees, 

contractors, and authorized representatives shall have access to 

the facility at all reasonable tt.e. for tbe purpose• of 

inspeetiftCJ, sa•plint, an4 evaluatint co.pliance vitb tbe 

provisions of thll Consent Deer .. , includint tbe riqbt to 
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photograph and review and copy samplinq data and other records. 

In addition, Defendant shall insure that such persons have the 

authority to inspect at all reasonable times laboratories used by 

oafendant or its contractors for analyses. u.s. EPA and Ohio EPA 

employees, contractors, and other authorized representatives, 

shall have the riqht to taka splits of any samples taken by the 

Defendant or its contractors in the course of parforminq work 

required by this Consent Decree. u.s. EPA shall be qivan at 

least ten (10) days notice prior to any saaplinq ralatinq to 

closure required under this Consent Decree. Except as provided 

otherwise herein, Defendant shall provide U.S. EPA results of all 

analyses within fifteen (15) days after racaivinq the results 

from the laboratory. 

B. This Section in no vay liaits any riqht of entry 

available to u.s. EPA or Ohio EPA pursuant to applicable Federal 

or State laws, requlations, or paraits, includinq, but not 

limited to, Section 3007 of RCRA, 42 u.s.c. 16127. 

z. U!QU%19 

A. laqiMift9 the fifteenth day of the aonth follovift9 

entry of this Consent Decree, and every thirty (30) days 

thereafter until terainetion of thi• consent Decree, Defendant 

shall •~it to V.I. ZPA a description of the .. asures Defendant 

has taken in accordance vith this Consent Decree durint the 

previwa thirty (lO) days and a status report for coap11ance vith 

the require .. nts of the consent Deer ... 
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B. Within thirty (JO) days after the date for completion 

o! anY requirement contained in this Consent Decree, includin9 

anY requirement in a plan developed hereunder (other than a 

requirement to submit a document to u.s. EPA), Defendant shall 

notify u.s. EPA in writin9 of compliance or noncompliance with 

said requirement. If any required action has not been taken or 

completed in accordance with any schedule, Defendant shall notify 

u.s. EPA of the reasons for any failure to complete such 

activity, the measures Defendant has taken toward meetin9 the 

requirement, the projected date for completion, and the . 

probability of meetinq the next requirement in the schedule. The 

notification does not excuse any noncompliance. If the 

compliance status chanqes with respect to any requirements of the 

Consent Decree, Defendant shall also notify o.s. EPA in writinq 

of the chanqe in compliance status. 

c. All submittals •ade under Section X shall be aiqned 

by a responsible aqent of the facility and shall include the 

followinq certification stat ... nts 

•z certify that the information contained in or acco•panyinq 

this (sub•ission) (docu.ent) is t~, accurate, and coaplete.• 

zt. llfll!)fiOI or IIQITt AID OILIGJriOJ 
fO OQMfLX llfl ILL L&ll 

A. Plaintiff does not vaive any ri9bts or re•edies, 

and this Conaent Decree is without prejudice to Plaintiff'• 

riqhts and remedies, including, bQt not li•ited to1 (1) the 

riqht to i•pose any perait re~ir ... nte, including corrective 
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action requirements under Section J004(u) and (v) of RCRA, 42 

u.s.c. §6924(u) and (v); (2) the right to take any action 

pursuant to the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, 42 u.s.c. §9601 At~·· 

as amended by the Superfund Amendments and Reauthorization Act, 

Pub L. 99-499 (hereinafter •cERCLA•); (3) the right to require 

corrective action pursuant to Section 3008(h) of RCRA, 42 u.s.c. 

§6928(h); and (4) the right to pursue remedies available to the 

United states for any violation by Defendant of this Consent 

Decree, or of any Federal or State law, requlation, or permitting 

condition, not specifically alleged in the Complaint and resolved 

by this Consent Decree. 

B. The execution or performance of this Consent Decree 

by Defendant shall not constitute an adaission of any fact or 

legal issue, or of any liability or vronqdoinq relatinq to the 

Master Metals facility. Defendant expressly reserves the right 

to raise all legal and equitable rights, claias and defenses 

which it aay have under.RCRA or any other legal authority in any 

proceedinq, other than one to enforce the requireaents of this 

consent Decree except to the extent peraitted herein, and except 

to the extent inconsistent with the teras of this Consent Decree. 

c. Tbls Consent Decree in no vay relieves Defendant of 

its responsibility to coaply vitb all applicable Federal, State 

and local lan, retulationa, and perait conditions. Tbis Consent 

Decree is neither a perait nor a aodification to a peralt. 
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XII. PRECLUSION OF CtAIKS AQ~INST til 
~ZAROQOS SOBSTANCI R!SPQNSB TROST PVKD 

Defendant agrees not to make any claims pursuant to 

sections 106(b), 111 or 112 of CERCLA, 42 u.s.c. §§9606(b), 9611 

or 9612, or any other provision of law directly or indirectly 

against the Hazardous Substance Response Trust Fund established 

by CERCLA tor costs incurred in complyinq with this Consent 

Decree. Nothinq in this Consent Decree shall be deemed to 

constitute preauthorization of a CERCLA claim within the meaninq 

of 40 CFR 300.25(d). 

:UU. COSTI 

Each party to this action shall bear its own costa and 

attorney's tees. 

XIV. MODiliCaTIOKI 

No requirement or provision of this Consent Decree shall 

be modified except upon written aqreeaent by the parties and 

turther order ot this Court, or upon order by this Court under 

Section XV herein (Dispute Resolution). 

zy. QIIIUI llfOLPTXOI 

A. In the event that the JM~rtiea e&Mot resolve a 

dispute vith re1pect to thi1 Consent Decree, then the 

interpretation advanced by the United Stat•• shall be considered 

binding unlea• Defendant invok.. the diapute reaolution 

provision• of thia Section. 
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8. If in the opinion of any party there is a dispute 

with respect to this Consent Decree, that party shall send a 

written notice to the other party which outlines the nature of 

the dispute and requests informal neqotiations to resolve the 

dispute. Such period of informal neqotiations shall not extend 

beyond thirty (30) days from the date when the notice was sent 

unless the parties aqrae otherwise. 

c. If the informal neqotiations are unsuccessful, 

Plaintiff's position shall control unless Defendant tiles with 

the court a petition which shall describe the nature of the 

dispute and include a proposal for its resolution. C.fandant's 

petition must be tiled no more than twenty (20) days attar 

termination of informal neqotiations. Plaintiff shall then have 

twenty (20) days to respond to the petition. In any such 

dispute, Defendant shall have the burden of provin9 that 

Plaintiff's position is arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law. 

D. Invocation of the dispute resolution provisions of 

this Section shall not extend or poatpone any deadlines affected 

by the dispute. 

DJ • 'OISI 'NIVU 

A. A •Foi'Ce ILijeure• event for: pur:poaes of this Decree 

ia define4 as any event that ia caused by circu.atances entirely 

beyond the contr:ol of Defendant or: any entity contr:olled by or: 

under the coaaon control of Defendant includint the Defendant•• 

consultants and contractor•, and that Defendant could not have 
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foreseen and prevented, that delaya or preventa the performance 

of any obligation under thia Consent Decree. 

s. When circumstances are occurrinq or have occurred 

that can reasonably be anticipated to cause a delay in achiavinq 

any requirement set forth in this Consent Decree, or in any plan 

developed hereunder within the time allowed under the Decree, 

whether or not due to a •Force Majeure• avant, Defendant shall 

promptly notify u.s. EPA -- in no event later than two business 

days (for verbal notification) and five business days (for 

written notification) after Defendant obtaina inforaation 

indicatinq that a delay reasonably can be anticipated to be 

encountered. The required written notice shall include a 

detailed explanation of the precise cause(s) tor and anticipated 

duration of any such delay; the measuraa taken and to be taken by 

Defendant to prevent or minimize the delay; the tiaetable for 

implementation of such measures: the anticipated date auch 

requirement will be achievedr a atat .. ent as to whether Defendant 

is claimin9 a •rorca Majeure•, and the bases tor Defendant's 

claia of •rorce Majeure•. Tbe Defendant aball adopt all 

reasonable aeaaurea to avoid or ainiaize any such delay. Pailure 

to notify within tbe tiae period apecified above shall conatitute 

a waiver of any olaia of •Porce Majeure.• Notification of any 

delay, in and of iU.lf, ahall not extend tbe tiae allove4 for 

aeetinc, any requireaent or axcu.. the delay or payaant of 

atipulated penalties. 
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c. If the United States agrees that a delay is or was 

attributable to a •Force Majeure• event, the parties shall, by 

written agreement, modify the compliance schedule to provide such 

additional time as may be necessary to allov the completion of 

the specific phase of the required activity and;or any succeeding 

phase of the activity affected by such delay, not to exceed the 

actual duration of the delay. 

D. If the United States and Defendant are unable to 

agree as to vhether the reason for the delay vas a •Force 

Majeure• event, or on a stipulated extension of ti•e, then the 

Dispute Resolution provisions of Section XV shall apply. 

Defendant shall have the burden of demonstratinq that the event 

vaa a •Force Majeure• event, that the duration of the delay 

caused by such event is or vaa varranted under the circumstances, 

and that, aa a result of the delay, a particular extension period 

is appropriate. 

1. Increased costa of co•plyinq vith this Consent 

Decree, or Defendant's financial inability to carry out the 

provisions of this Consent Decree, Shall not be considered a 

•Force Majeure• event. 

KYlle CQITIJPIIQ JpltiDICfiOI Of fll 9091! 

1be CoUrt shall retain juri~iction to enforce the teras 

and conditions of this Consent Decree and to resolve disputes 

arising bereunder as aay be neces.ary or appropriate tor tbe 

construction or execution ot this Consent Deer ... 
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XVIII. %1BMIH~TIOI 

Within thirty (30) days attar Defendant judqas it has 

tullY complied vith all of the requirements of this Consent 

pecrae other than raportinq, and is continuinq to comply vith the 

raportinq requirements of this Consent Decree, it shall submit to 

u.s. EPA a certification of compliance. If U.S. EPA concurs that 

oatendant has tully satisfied the requirements of this consent 

pecraa, the parties shall fila a joint motion vith the Court to 

terminate this Consent Decree. 

XIX. HQTICI BIOOIRIMIJTI 

The parties acxnovladqa that final approval by the United 

stat•• and the entry of this consent O.crae are subject to the 

PUblic Notice and Comment requirement• ot 21 CFR 50.7. 

FOR THI UNITED STATES OF AMERICA 

/&•lw~/Jikvv~ 
RICHARD I. STEWART 
Assistant Attorney General 
Land and Natural Resources Division 
u.s. O.part•ent ot Justice 

WILLIAM J. IDlfUJ)I 
Actift9 United Stat•• Attorney 
!astern Di•uict of Obio 

FOR DEFEHDAN'l', KASTER METAlS 
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C'<r.~ 
EDWARD E. REICH 
Actinq Assistant Administrator tor 
Enforcement a Compliance Monitorinq 
""~:~.;·~·· ........... , ......... . 
VALOAS V. AD S 
Reqional Adm nistrato 
u.s. Environ ental Prot•ction Aq•ncy 
Reqion V 
230 south Dearborn Str••t 
Chicaqo, Illinois 60604 

d;t;:;:;J-P.~ 
STUAM' HERSH 
Assistant Reqional Counsel 
u.s. !nvironaental Protection 

Aqency, Re9ion V 
230 South Dea~rn ltrMt 
Chicaqo, Illinoia •o•o• 

IMTDID, thia __ 4ay of ----

JUDGI AI.ICI II. IATCHIU>D 
Oftit..S Statu District Court ~· 



State of Ohio Environmental Protection Agency 

P.O. Box 1049, 1800 WaterMark Dr. 
Columbus, Ohio 43266-0149 

May 27, 1988 

Mr. William E. Muno, Ch ief 
RCRA Enforcement Section 
U.S. EPA, Region V 
230 S. Dearborn Street 
Chicago IL 60604 

Dear Mr. Muno: 

~ ~L~ ;~3 ~•c~ ~[D) 
~ ._. r ; 

Richard F. Celeste 
Governor 

U.S. EPA is currently pursuing a Departmen t of Justice (DOJ) RCRA enforcement 
action against Master Metals located at 2850 West 3rd Street, Cleveland, Ohio 
44113. 

During a complaint investigation on September 4, 1987 Ohio EPA personnel 
sampl ed two waste piles at a demolition dump . The waste was rotary kiln 
furnace slag transported from the Master Metals facility. Analytical results 
received on October 5, 1987 indicated that the waste piles contained materials 
which are EP toxic for lead and cadmium. In addition, there is evidence of 
"battery cracking" at the Master Metals facility. Information concerning 
these matters is attached. 

Ohio EPA is request ing that U.S. EPA pursue enforcement of these violations in 
the context of U.S. EPA•s current enforcement action against Master Metal s. 

Please contact Dave Sholtis of my staff at (614)644- 2944 if you have any 
questions or need additional information. 

s1ncere Jy , JQ ~ 
~vage, Manager O.J.. 
Surveillance & Enforcement Sect~n ---
Division of Solid and Hazardous Waste Management 

1945S(l5) 

cc: Dave Sholtis/Jeff Mayhugh, DSHWM 
Catherine McCord, USEPA, Region V 
Mark Bergman/Debby Berg, NEDO 
RF 



UN!TED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

230 SOUTH DEARBORN ST . 

. CHICAGO, \\JS~OIS 60604 

~PR 12 REPLY TO THE AlTENTION OF: 

MEMORANDUM 

SUBJECT: Master Metals 

FROM : Stuart P. Hersh 
1 
fJ r-/-f·v.J ~ ··- ( . 

TO : Helen Kep-1 i-nger 

This is in response to Linda Parker's request for a bullet memor
andum regarding a description of the Master Metals (MM) facility, 
and a discussion of significant issues in the draft Consent 
Decree. I understand that Linda has recently left the Agency . 

Background 

MM is the only facility in the United States which 
recycles low-grade lead-bearing wastes and still meets 
air emissions standards . One other facility has this 
capability (ALCO Pacific in California), with the same 
type of rotary furnace smelter. Apparently, however, 
ALCO has b e en taking primarily high-grade l e ad wastes . 
The remaining 17 secondary lead smelters in the country 
can only accept high-grade lead wastes. 

MM was in bankruptcy from 1983-1988. 

A total of six hazardous waste piles were identified in 
the r e ferral, two containing K069 and four containing 
D008. However, as explained in the referral, only the 
two piles containing K069 hazardous waste we re in viol
ation of the LOIS provisions, and only these two were 
therefore alleged in the Complaint as LOIS violations . 

The litigation team discovered that "working piles", 
other than the six waste piles identified, may hav e 
been created day- to-day. Consequently, the draft 
Consent Decree at Section VI.A.1(a) require s MM to 
identify all treatment, storage or disposal areas since 
November 19, 1980. 

Operation of the Facility 

Except for those areas presently being used for con
tainer and tank storage, all identified treatment, 
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storage or disposal areas must close under the terms of 
the Decree. 

Prior to accepting hazardous lead wastes from off-site, 
all lead bearing wastes at the site, except china clay 
wastes, must be removed from waste piles and either 
placed in containers and tanks, or properly disposed of 
or recylced. In addition the D001 and D002 wastes must 
be properly disposed of. Decree at Section VI.A.7. MM 
claims to have completed these tasks. 

In addition, prior to accepting hazardous lead wastes 
from off-site, MM must stop accepting any lead-bearing 
china clay wastes, and must have a schedule to remove 
all china clay wastes from waste piles by no later than 
July 31, 1990. MM has committed to not accept any 
china clay waste shipments, and is planning to recycle 
the lead in the china clay wastes by July 31, 1990. To 
accomplish this recycling, MM is preparing to construct 
a new large smelter in full compliance with federal, 
state and local requirements. 

The approximately one (1) year life of this china clay 
waste pile poses minimal environmental risks because 
the leachable lead content of the waste is small, lead 
is stable except in an acidic environment, and because 
the process for determining and remediating any lead 
releases at the facility would be initiated immediately 
upon signing the Consent Decree as part of the closure 
activities for the other waste piles. 

All lead wastes to be accepted at the MM facility must 
either arrive in containers, or immediately upon arriv
al be placed in containers or tanks. Section VI.E.3. 

MM has submitted a Part B application for the storage 
of lead wastes in tanks and containers, which is being 
reviewed by EPA and Ohio. 

By continuing to accept hazardous lead wastes, MM will 
continue its recycling operations, thereby generating 
funds to close not only the two waste piles identified 
in the Complaint, but all waste piles at the facility. 
These closure activities would be akin to a corrective 
action and would include sampling and remediation. In 
addition, the funds will allow MM to construct the new 
smelter, to purchase tanks and containers, and to comp
lete other activities pursuant to the Consent Decree. 

To recycle lead in the china clay without harming the 
smelter, high lead content wastes must be added. China 
clay, apparently, may adhere to the fire brick under 
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certain conditions. A computer generated schedule by a 
consultant to defendant indicates that china clay lead 
can be recycled in the new smelter by July 31, 1990. 
However, present stocks of higher lead content wastes 
necessary for this operation would be exhausted in a 
matter of days (for battery plates) to a couple of 
months (for moderate lead content wastes). These 
stocks must be replenished to enable MM to recycle the 
china clay wastes. 

Benefits of Settlement as Proposed 

Societal benefit - Recycling of wastes, particularly 
hazardous waste, has long been strongly encouraged by 
Congress and the EPA. By allowing MM to continue 
accepting lead wastes, we are fulfilling this objective 
for lead wastes in general, and for the lead wastes 
presently at the MM facility. This is particularly 
important since MM is the only facility in the country 
recycling low-grade lead-bearing wastes. 

site-specific benefit - Continued operation of the 
facility will provide for expeditious clean-up of the 
site, closure of the waste piles and payment for these 
activities by MM. If the facility is required to cease 
operations, this site will likely become a Superfund 
site. MM does not now have the funds to close the 
entire site properly, and, therefore, the cost may fall 
upon the Hazardous Substance Response Trust Fund 
pursuant to CERCLA. However, a clean-up action would 
be considerably delayed, since we understand that 
listing on the NPL and performance of an RI/FS could 
take five or more years. 

Financial Liability Insurance Requirements 

The existing waste piles are required to have both 
sudden and non-sudden accident liability insurance, 
pursuant to 40 C.F.R. 265.147(a) and (b). 

MM is required to obtain sudden accident liability 
insurance for the containers and tanks, pursuant to 40 
C.F.R. 265.147(a), but is not required to obtain non
sudden accident liability insurance coverage 
(265.147(b)). 

The Consent Decree requires MM to obtain required 
liability insurance coverage within 60 days after entry 
of the Consent Decree (Section VI.F.l.). 

If MM "is not offered" the appropriate insurance 
coverage, after best efforts to obtain it, no 
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stipulated penalty is payable for failure to comply 
with Section VI.F.1. (Section VIII.E). The best 
efforts demonstration is extensively defined in Section 
VIII.E., with are-demonstration required every 180 
days. The provision to waive stipulated penalties is a 
recognition of the practical reality that the insurance 
industry generally has not been offering such insurance 
coverage for most of the hazardous waste industry. 
This is particularly true when coverage is sought for a 
hazardous waste management unit which is also the 
subject of litigation with the Federal government, and 
for which a pre-existing condition, or existing 
contamination, may be hard to define (as in the case of 
the waste piles). 

The prospect of MM obtaining the required insurance for 
its tanks and containers is somewhat better than for 
the waste piles, though still uncertain. The tanks and 
containers present a more definable risk by the 
insurance industry, and the amount and type of coverage 
required for tanks and containers is less than for 
waste piles. 

Proposal for Redrafting Insurance Provision 

In response to our earlier discussions, we propose to redraft the 
provision of the Consent Decree regarding the liability insurance 
requirement for tanks and containers by adding a reservation of 
rights, effective if MM fails to obtain the required insurance 
within 180 days following entry of the Consent Decree, and after 
reasonable notice to MM. The reservation would allow the 
government, at its discretion, to assess stipulated penalties or 
pursue other relief to enforce the liability insurance coverage 
requirements for the tanks and containers. 

It is doubtful MM would accept this proposal. MM would assume 
that the government would act after the 180 days, in the event MM 
is not offered insurance. The remedy would almost certainly be 
severe enough to force MM out of business. This remedy would 
come after MM makes commitments to purchase the new smelter, 
tanks, containers, and other items pursuant to the Consent 
Decree. MM may decide it could receive more equitable treatment 
from a federal court. It is unclear whether the court would 
accept or reject an "impossibility" argument under these 
circumstances. 

MM does not seriously dispute the requirement to have insurance, 
but strongly disagrees with what is an appropriate remedy for 
failing to have the insurance, particularly where, as here, the 
insurance has not been offered. As a fall-back position, I 
believe the litigation team can reach agreement with MM to 
certify, after the 180 days, this matter to the Court for a 
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ruling on the appropriate remedy. The parties would stipulate 
that MM is required by law to obtain sudden liability insurance 
coverage for its tanks and containers, and that MM does not have 
the insurance. MM would accept the remedy imposed by the Court, 
even if it means closing the facility. 

The benefits of certifying the remedy issue to the Court after 
the 180 days are threefold. First, it is consistent with agency 
policy and regulations requiring this insurance coverage. Second, 
this is an opportunity for MM to attempt to obtain the insurance. 
Third, scarce Agency resources are preserved by having only a 
limited hearing on the issue of remedy for failure to obtain the 
insurance. The drawbacks of certifying the remedy issue to the 
Court include the uncertainties of litigation, which are 
compounded by strong equities for MM and by a Judge who 
previously has ruled unfavorably on environmental issues (see 
Reilly Tar, 1988). 

Nonetheless, if we are unable to reach a settlement, this issue 
will be litigated. The Court has set trial in this matter for 
September 1989, and has made clear that no extension of the trial 
date will be permitted. Consequently, the litigation team must 
take steps in the immeadiate future to prepare for trial. The 
litigation team must know, by April 14, 1989, whether the 
proposed language in the draft Consent Decree, for dealing with 
MM's inability to obtain insurance, will be acceptable to the 
Agency. 

cc: Robert Schaefer 
Mike Elam 
Mike Smith 
Lynn Peterson 
Bill Muno 
Kevin Pierard 
Catherine McCord 

Scott Fulton 
Barbara Rodgers 
Arthur Harris 
Glenn Unterberger 
Bruce Diamond 
Jack Winder 
Jacki Tenusak 
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Scau ol OtUo E.mVocvnent.AI Protecdon A4lency 

Northeast District Office 
, 0 E. Aurora Road 

. .Ninsburg. Ohio 44087 
(21 6) 425-9171 

Richard F. C.leste 
Govemor 

~ 13, 1989 ~: Master MetalB 
~ Co..mty 
(ED 097-613-871 
Grn '1'SD 

Mr . D:luglas MickE J. 

K=ister Metals 
2850 West. 'Ihlrd Street 
Clevel.arrl, Chio 44113 

Dear Sir: 

en August 31, 1989, I oarrluct.ed a hazarcio.ls \~oeSte i.n.sf:ect.ion of your Master 
Met.a.ls facility loca t.erl at 2850 'West 'Ihlrd Street in Clevel..arx3, Chio . Mr. Seda 
Ergun, Mr. tan Eanaszek an:j you represented your facility during my .l.n..sf:ectian . 
Your facility \oeS insfected a:npliance w:i. th Chlo Hazardous waste Regulatic:ns. 
A a::py of -:y RCRA Insfect.ian Refort is enclosa::i far ~ info.metian. Please 
~s the follCYWi.ng violatioo.s ard a:Klce.ms : 

1) Cultingency Plan - •Refusals to J.\esp:n::i" ~ 3745-65-37 . 

2) 

Mr:itten ag.Leem::nt.s with all local or sute erergency authorities 
alSt t:e docurrent.erl in ~ D.:rltingency plan. If any srergency 
authority refuses to .resp.::n::i to an energency situation, then this 
refusal mJ.St t:e doc\m-ent.ed as ~j fied in this re;ulatian. 

Closure PUL~ - OAC 3745-66-12 
0/C. 3745-66-ll 

'!he current closure plM for this facility is not accurate with the 
facility ~tic:ns . A closure plan is presently being revised 'Which 
shccl.d describe in detail b:lw each unit is teinq closed, how they 
will ueet the requi.rem!nt.s of C:W: 37 45-66-11, will est.ilrete the 
JMXi.IIum mramt of hazardous we.ste in .inventory, dec.alt.aminatiCI'l of 
ally systems and appropriate struct:ures, the year closure is to 
begin, schedule for closure, and needOO gro..u'rlwater m::ni to:rin;;, 
leachate collectioo, run-off cx:rrtrol and sul:mittal to the D.i..rec1:or of 
the Chio EPA 180 days prior to beginning the closure p:tt:a!:Ss. 

REc:;·. c~D 
O r-1"" ~ :'· ·"', v I I · . . ,., 

Q"-, _, !...:",.\ 

OIV Or ~· :u:> & 
HAZ WASIE MGMT 

It" 
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CX:tob2.r 13, 1989 
Mr. I:Oug las Mickey 

Chic EPA 
NFl:O 

3) Waste Pile a1 an ~le Base, Run-<:n!Run~ff- 0\C 3745-67-53 

'lhe ~ \NaSt.e piles are not m a base ..nich can be doo..mented 
to be inpmreable. Sut:foserlly the lead \oeSte ~ are m 
CCI"lcrete, ~' the ccnji.tioo of the CCI"lcrete has not been 
~ly assesserl. 'nlere is no~ arourrl the \oeSte pile to 
prevent nm-<11 CXI'ltrol. 'lhe syst.an currently be.i.n; USErl for run~ff 
CCI"ltrol iB plastic sheeting over the piles. 'lhls minimizes 
~ter CCI"l~ct.ing the -..este pile, ~, does not totally 
CCI'ltrol run off as specliied in the regulaticns. 

4) Ccr'rlitioo of Portable Bins - CW: 3745-66-71 
cw:: 3745-66-73 

'1\o.O of the p:>rtable bins had tarps which were not providing 8dequate 
protectioo fran the elaiSlts. Bin #6 had hurrlre:is of srrell holes 
f.nD tot ..este loads. Even thaJgh a p::rt.ioo of the tarp is urder an 
oveJ:hanging roof , preci.pi tatioo cnlld still CCI"ltact the stored 
hazardrus \~eStes. Bin #9 had a ta:rp which '\JoaS too short to oover the 
en~ bin. Precipi tatioo could easily CCI"lt.act the hazardous ~ 
here arrl p.d:iled leachate \leter ~ noted ad jaoent to t.h.i.s bin. 'lhl.s 
water sho..lld be arwyzed as required by ON:. 3745-52-11 aOO di_sp:)sed 
of properly. D:x:>rs m the front of these bins 'WCcld keep these 
CXll'ltaine.rs closed as required . SCire of the plastic oYer the drums of 
haz.ardrus \oeSte \ol1ere not preventing ra..i..m.eter fom entering these 
dtuns . 

I a.1..eo have the foll~ CX%lcems al::o.lt ytm" facility: 

S) 

6) 

~ Waste Tebe) S 

On.m5 aro taxes of IXrl-hazardous ~ were J.areled with hazardous 
le..Ste labels . '1hl.s is not an acceptable practice. Wy CXI'lta.i.ners 
of hazanious '\le.Ste are to be l..areled as hazardous '\leSte. N:n
hazardous stickers are ava.il.able en the ma.:dcet. if }'Olleilt to label 
the l'Xrl-hazardous -.este 8't.re!m\S • 

5ev'era1 drums of nc:11-ha.zardous 1eStes rarain al-si te. the o:n:ii tim 
of sare of these drurre is vecy p:xlr. Processing of these n:::n
hazardous WPJ.Ste st.reams \O.lld el i mi nate these CCI'lta.i.ners • Or you my 
went to t=.l:m1Sfer the CXI'lte!lts of these leaky C'Crlta.i.ners into good 
cc:rrlitialed, closed tult.Ainers. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

230 SOUTH DEARBORN ST . 

. CHICAGO, \~~OIS 60604 

P.PR 12 REPLY TO THE ATTENTION OF: 

MEMORANDUM 

SUBJECT: Master Metals 

FROM: Stuart P. Hersh /fi/J1'0/, ,_ t . 

TO: Helen Keplinger 

This is in response to Linda Parker's request for a bullet memor
andum regarding a description of the Master Metals (MM) facility, 
and a discussion of significant issues in the draft Consent 
Decree. I understand that Linda has recently left the Agency. 

Background • 
MM is the only facility in the United States which 
recycles low-grade lead-bearing wastes and still meets 
air emissions standards. One other facility has this 
capability (ALCO Pacific in California), with the same 
type of rotary furnace smelter. Apparently, however, 
ALCO has been taking primarily high-grade lead wastes. 
The remaining 17 secondary lead smelters in the country 
can only accept high-grade lead wastes. 

MM was in bankruptcy from 1983-1988. 

A total of six hazardous waste piles were identified in 
the referral, two containing K069 and four containing 
0008. However, as explained in the referral, only the 
two piles containing K069 hazardous waste were in viol
ation of the LOIS provisions, and only these two were 
therefore alleged in the Complaint as LOIS violations. 

The litigation team discovered that "working piles", 
other than the six waste piles identified, may have 
been created day-to-day. Consequently, the draft 
Consent Decree at Section VI.A.1(a) requires MM to 
identify all treatment, storage or disposal areas since 
November 19, 1980. 

Operation of the Facility 

Except for those areas presently being used for con
tainer and tank storage, all identified treatment, 
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storage or disposal areas must close under the terms of 
the Decree. 

Prior to accepting hazardous lead wastes from off-site, 
all lead bearing wastes at the site, except china clay 
wastes, must be removed from waste piles and either 
placed in containers and tanks, or properly disposed of 
or recylced. In addition the 0001 and D002 wastes must 
be properly disposed of. Decree at Section VI.A.7. MM 
claims to have completed these tasks. 

In addition, prior to accepting hazardous lead wastes 
from off-site, MM must stop accepting any lead-bearing 
china clay wastes, and must have a schedule to remove 
all china clay wastes from waste piles by no later than 
July 31, 1990. MM has committed to not accept any 
china clay waste shipments, and is planning to recycle 
the lead in the china clay wastes by July 31, 1990. To 
accomplish this recycling, MM is preparing to construct 
a new large smelter in full compliance with federal, 
state and local requirements • 

• 
The approximately one (1) year life of this china clay 
waste pile poses minimal environmental risks because 
the leachable lead content of the waste is small, lead 
is stable except in an acidic environment, and because 
the process for determining and remediating any lead 
releases at the facility would be initiated immediately 
upon signing the Consent Decree as part of the closure 
activities for the other waste piles. 

All lead wastes to be accepted at the MM facility must 
either arrive in containers, or immediately upon arriv
al be placed in containers or tanks. Section VI.E.3. 

MM has submitted a Part B application for the storage 
of lead wastes in tanks and containers, which is being 
reviewed by EPA and Ohio. 

By continuing to accept hazardous lead wastes, MM will 
continue its recycling operations, thereby generating 
funds to close not only the two waste piles identified 
in the Complaint, but all waste piles at the facility. 
These closure activities would be akin to a corrective 
action and would include sampling and remediation. In 
addition, the funds will allow MM to construct the new 
smelter, to purchase tanks and containers, and to comp
lete other activities pursuant to the Consent Decree. 

To recycle lead in the china clay without harming the 
smelter, high lead content wastes must be added. China 
clay, apparently, may adhere to the fire brick under 
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certain conditions. A computer generated schedule by a 
consultant to defendant indicates that china clay lead 
can be recycled in the new smelter by July 31, 1990. 
However, present stocks of higher lead content wastes 
necessary for this operation would be exhausted in a 
matter of days (for battery plates) to a couple of 
months (for moderate lead content wastes). These 
stocks must be replenished to enable MM to recycle the 
china clay wastes. 

Benefits of Settlement as Proposed 

Societal benefit - Recycling of wastes, particularly 
hazardous waste, has long been strongly encouraged by 
Congress and the EPA. By allowing MM to continue 
accepting lead wastes, we are fulfilling this objective 
for lead wastes in general, and for the lead wastes 
presently at the MM facility. This is particularly 
important since MM is the only facility in the country 
recycling low-grade lead-bearing wastes. 

Site-specific benefit - Continued operation of the 
facility will provide for expeditious clean-up of the 
site, closure of the waste piles and payment for these 
activities by MM. If the facility is required to cease 
operations, this site will likely become a Superfund 
site. MM does not now have the funds to close the 
entire site properly, and, therefore, the cost may fall 
upon the Hazardous Substance Response Trust Fund 
pursuant to CERCLA. However, a clean-up action would 
be considerably delayed, since we understand that 
listing on the NPL and performance of an RI/FS could 
take five or more years. 

Financial Liability Insurance Requirements 

The existing waste piles are required to have both 
sudden and non-sudden accident liability insurance, 
pursuant to 40 C.F.R. 265.147(a) and (b). 

MM is required to obtain sudden accident liability 
insurance for the containers and tanks, pursuant to 40 
C.F.R. 265.147(a), but is not required to obtain non
sudden accident liability insurance coverage 
(265.147 (b)). 

The Consent Decree requires MM to obtain required 
liability insurance coverage within 60 days after entry 
of the Consent Decree (Section VI.F.l.). 

If MM "is not offered" the appropriate insurance 
coverage, after best efforts to obtain it, no 
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stipulated penalty is payable for failure to comply 
with Section VI.F.l. (Section VIII.E). The best 
efforts demonstration is extensively defined in Section 
VIII.E., with are-demonstration required every 180 
days. The provision to waive stipulated penalties is a 
recognition of the practical reality that the insurance 
industry generally has not been offering such insurance 
coverage for most of the hazardous waste industry. 
This is particularly true when coverage is sought for a 
hazardous waste management unit which is also the 
subject of litigation with the Federal government, and 
for which a pre-existing condition, or existing 
contamination, may be hard to define (as in the case of 
the waste piles). 

The prospect of MM obtaining the required insurance for 
its tanks and containers is somewhat better than for 
the waste piles, though still uncertain. The tanks and 
containers present a more definable risk by the 
insurance industry, and the amount and type of coverage 
required for tanks and containers is less than for 
waste piles. • 

Proposal for Redrafting Insurance Provision 

In response to our earlier discussions, we propose to redraft the 
provision of the Consent Decree regarding the liability insurance 
requirement for tanks and containers by adding a reservation of 
rights, effective if MM fails to obtain the required insurance 
within 180 days following entry of the Consent Decree, and after 
reasonable notice to MM. The reservation would. al~ow. the . ···~ ..... ~ 
government, at its discretion, to assess stipulated penalties or 
pursue other relief to enforce the liability insurance coverage 
requirements for the tanks and containers. 

It is doubtful MM would accept this proposal. MM would assume 
that the government would act after the 180 days, in the event MM 
is not offered insurance. The remedy would almost certainly be 
severe enough to force MM out of business. This remedy would 
come after MM makes commitments to purchase the new smelter, 
tanks, containers, and other items pursuant to the Consent 
Decree. MM may decide it could receive more equitable treatment 
from a federal court. It is unclear whether the court would 
accept or reject an "impossibility" argument under these 
circumstances. 

MM does not seriously dispute the requirement to have insurance, 
but strongly disagrees with what is an appropriate remedy for 
failing to have the insurance, particularly where, as here, the 
insurance has not been offered. As a fall-back position, I 
believe the litigation team can reach agreement with MM to 
certify, after the 180 days, this matter to the Court for a 

-
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ruling on the appropriate remedy. The parties would stipulate 
that MM is required by law to obtain sudden liability insurance 
coverage for its tanks and containers, and that MM does not have 
the insurance. MM would accept the remedy imposed by the Court, 
even if it means closing the facility. 

The benefits of certifying the remedy issue to the Court after 
the 180 days are threefold. First, it is consistent with agency 
policy and regulations requiring this insurance coverage. Second, 
this is an opportunity for MM to attempt to obtain the insurance. 
Third, scarce Agency resources are preserved by having only a 
limited hearing on the issue of remedy for failure to obtain the 
insurance. The drawbacks of certifying the remedy issue to the 
Court include the uncertainties of litigation, which are 
compounded by strong equities for MM and by a Judge who 
previously has ruled unfavorably on environmental issues (see 
Reilly Tar, 1988). 

Nonetheless, if we are unable to reach a settlement, this issue 
will be litigated. The Court has set trial in this matter for 
September 1989, and has made clear that no extension of the trial 
date will be permitted. , Consequently, the litigation team must 
take steps in the immeadiate future to prepare for trial. The 
litigation team must know, by April 14, 1989, whether the 
proposed language in the draft Consent Decree, for dealing with 
MM's inability to obtain insurance, will be acceptable to the 
Agency. 

cc: Robert Schaefer 
Mike Elam 
Mike Smith 
Lynn Peterson 
Bill Muno 
Kevin Pierard 
catherine McCord 

Scott Fulton 
Barbara Rodgers 
Arthur Harris 
Glenn Unterberger 
Bruce Diamond 
Jack Winder 
Jacki Tenusak 
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JAMESJ. McNAMEE 
CHIEF 

CHRIS J. GANGE 
FIRE MARSHAL 

Mr. Douglas Mickey 
Master Metals 
2850 West 3rd Street 
Cleveland, OH 44113 

Dear Mr. Mickey: 

~H! mrf ~[drn>brmrillr 
GEORGE V. VOINOVICH, MAYOR 

DIVISION OF FIRE 
FIRE PREVENTION BUREAU 

1645 SUPERIOR AVENUE • CLEVELAND, OHIO 44114 
TELEPHONE: (216) 664-6664 

October 13, 1988 

RE: 2850 West 3rd. Street 

***** 
ALL-AMERICA CITY 

A recent inspection of the subject location by Inspector Zahrodonij, of the 
Division of Fire, revealed the following violations of the Municipal Code, and 
the methods for correcting them: 

Hazardous Materials 

1. Abandoned ammonia storage tank. Municipal Code 3101.10(e). Remove ammonia 
storage tank. 

2. No tank installation permits. Municipal Code 381.05(a). Obtain tank 
installation permits for the following tanks: A) (T-7) 500 gallon above 
ground oil tank; B) (T-8) 250 gallon above ground hydraulic oil tank. 

3. No permits for the storage and use of hazardous materials. Municipal Code 
3105(a). Obtain permits for the storage and use of the following hazardous 
materials: 

Liquid Oxygen (LOX) Liquid oxygen and natural gas p1p1ng shall be marked 
in accordance with ANSI A 13.1, "Scheme for the Identification of Piping 
Systems". Signage shall clearly establish the location and identity of 
sectional shutoff valves. 

Flammable and combustible liquids. Before permits are issued for the 
storage and use of flammable and combustible liquids, the following shall 
be met: 
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The dispensing units for unleaded and diesel fuel are to be repaired. All 
electrical wiring is to conform to National Fire Protection Association 70 
and National Fire Protection Association 3QA. Stanchions are to be placed 
as to prevent vehicular damage. Emergency shut off switches are to be 
clearly identifiable as per National Fire Protection Association 30, 1984, 
chapter 4. Proper illumination and ""NO SMOKING"" signs are to be provided. 
A minimum of SEC extinguisher is to be in the immediate vicinity. A proper 
daily inventory is to be maintained as per Article 28 of the Ohio Fire 
Code. A ""precision"" test as per National Fire Protection Association 329 
will also be needed on both tanks, product and vent piping due to 
inadequate inventory practices and neglect,of equipment. 

Proper storage and quantities of hydraulic and lubricatil}g oils and any 
other flammable or combustible liquid or solid must also be addressed. 

Corrosives: Quantities 
to make an evaluation. 
and the Ohio Fire Code. 

and location of corrosives on hand will be needed 
Storage will be required as per the Municipal Code 

Unfired pressure vessels: Proper storage and separation of oxygen, propane 
and acetylene will be evaluated. Amounts and locations will be needed. 
Uses and safety procedures on oxygen and fuel gases are to be as per 
National Fire Protection Association'SlB. Uses and safety procedures for 
propane and industrial powered trucks utilizing propane are to meet the 
requirements of National Fire Protection Association 505 and National Fire 
Protection Association 58. 

Poisons: All poisons (i.e., arsenical compounds) shall be stored in a one 
(1) hour fire resistive enclosure with natural or mechanical ventilation to 
the outside atmosphere. Storage of other hazardous material or any storage 
other than poisons is not permitted in this room. 

All lead, dross and lead oxides from the bag house are to be stored in 
properly labeled containers. 

In addition, all containers are to be properly labeled and packaged as per 
Congressional Federal Register 49. Damaged containers are to be replaced. 
All packaging shall be such as to prevent inadvertent leakage. All empty 
rusting drums are to be removed. There will be a minimal discharge of any 
hazardous material to the atmosphere, soil and sewer system. All 
requirements of the EPA, Air Pollution, OSHA and Regional Sewer are to be 
adhered to. 

In the event of a discharge, the Fire Department is to have first 
notification~ 
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Containers of ORM-E materials have been accepted into the facility 
improperly labeled. Transportation of improperly labeled hazardous 
material is in violation of the Department of Tranportation/Congressional 
Federal Register 49. Improperly labeled containers shall not be accepted. 
The Fire Prevention Bureau is to be notified of all such containers. 

Building Construction 

4. Unsafe structures. Municipal Code 310l:lel(a). Repair or raze all unsafe 
structures on the premises. A certified Architect or Structural Engineer 
is to make recommendations and determine the structural stability of all 
damaged s true tures. Immediate contact with the Building Department is to 
be established concerning this matter. 

Combustible Waste and Debris 

5. Excessive accumulations of combustible waste and debris is to be removed 
throughout. Housekeeping needs attention. If the "round house" is to be 
used as a storage facility, it will then have to meet those requirements. 

RIGHT TO KNOW 

A. Locator list of all hazardous and toxic chemicals has not been submitted to 
the Fire Prevention Bureau. Section 393.07(a). Submit two (2) notarized 
copies of the locator list to the Fire Prevention Bureau. 

B. No National Fire Protection Association 704 placard in the work area. 

c. 

Section 393.06(d). Post N.F.P.A. 704 warning placard in each work area. 

No hazard communication program. Section 393.05(b). 
communication program and submit a written copy to 
Bureau. 

Implement a hazard 
the Fire Prevention 

D. No sign has been posted to inform employees they have a right to 
information on the toxic or hazardous effects of chemicals in the work 
place. Section 393.05(a). Post a sign to inform employees they have a 
right to know the hazards of the chemicals in accordance with the code. 

E. No label, tag or markings on the containers with the chemical name or 
common name. Section 393.06(a)(l). Label, tag or mark each container with 
the chemical name or common name. 



Master Metals/4 

F. Work area does not have a list posted of all hazardous or toxic chemicals 
which are used in the work area. Section 393.05(c). Post a list of all 
hazardous or toxic chemicals used in the work area. 

G. Material Safety Data Sheet file is not maintained in the 
Section 393.08(b). Obtain a copy of the M.S.D.S. for each 
toxic chemical used in the work place and ensure they 
accessible to employees. 

work place. 
hazardous or 
are readily 

H. Failure to submit an annual registration form and registration fee to the 
Commissioner of Assessments & Licenses. Section 393.ll(a). Submit a 
registration form and fee to the Commissioner of Assessments & Licenses in 
accordance with the fee structure of Section 393.ll(b). NOTE: S.I.C. 
20-39 are exempt from submitting registration form and paying a fee. 

I. No record of employee training. Section 393.09(c). 
record of employees trained, the date the training took 
qualifications of the trainer and the subjects covered. 

Maintain a written 
place, the name and 

If there are any questions, please call Inspector Zahrodonij at 664-6664. 

JJM/pjp 

cc: Fire Marshal Chris J. Gance 
Lt. Scott, FPB 
Mark Bergman, Ohio EPA (Twinsburg) 
Katherine McCord, U.S. EPA 
Rich Connally, Regional Sewer 
Inspector Zahrodonij 
file 

Si;,cerely, 



c-':'"" t;-L :;:: ~-~ ::;. S.S 

r-•-,rtheast District Office 
1 E. Aurora Road 

·, , .• sburg, Ohio44087-1969 
(216) 425-9171 

September 30, 1988 

Mr. Doug Mickey 
Master Metals 

\ 

2850 West 3rd Street 
Cleveland, Ohio 44113 

Dear Mr. Mickey: 

/ 

RE: METALS 
OJ!I.U'OOA COUNTY 
OHD 097-613-871 
GEN-TSD 

CERTIFIED MAIL 

Richard F. Celeste 
Governor 

On 26 August 1988, I conducted a hazardous waste inspection of your Master 
Metals fac ility located at 2850 West 3rd Street in Clevel and, Ohio. Mr. Seda 
Ergun of Envisage and you represented this facility during my inspection. The 
facility was inspected for compliance with Ohio Hazardous Waste Regulat ions. A 
copy of the RCRA Inspection Report is enclosed for your information. These 
following violations and concerns noted in my report will require prompt 
attention: 

Descriptions 

l . Waste Stream Analysis - OAC 3745-65-13 - 40 CFR 265.13 

Master Metals must have detailed waste analysis available on each waste 
stream accepted by your facility. This documentation must be available 
for review on-site. 

2. Waste Analysis Plan - OAC 3745-65-13 - 40 CFR 265.13 

Master Metal's waste analysis plan must be revised to better address 
incoming hazardous waste streams. The current plan does not require 
enough information to maintain adequate knowledge and controls on these 
hazardous waste streams. 

3. Contingency Plan - OAC 3745-65-52 - 40 CFR 265.52 

The Contingency Plan must contain documented agreements with all local and 
State emergency authorities which will respond in the event of an 
emergency. 
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September 30, 1988 
Mr. Doug 14i ckey 

4. Operahng Record- OAC 3745-65-73- 40 CFR 265.73 

Ohio EPA 
NEDO 

Master Metals current operating record addresses the incoming inventory, 
however, does not address the materials which are fed into the furnaces. 
An accurate on-site inventory could not be provided during this 
inspection. The operating record is to be revised to satisfy this 
requirement. 

5. Annual Operating Report - OAC 3745-65-75- 40 CFR 265.75 

The facility was unable to provide documentation during my inspection that 
the 1987 Annual Report was submitted to the Ohio EPA before March 1, 1988. 
Please submit this re~uired report if it has not yet been submitted. 

6. Closure Plan - OAC 3745-66-12 - 40 CFW 265;112 

Master Metals must have a complete closure plan which addresses partial 
closure and full closure of all hazardous waste units. The maximum 
inventory in the current Part 11 A" does not agree with the closure plan. 
The closure plan needs to be revised and closure of the battery cracking/ 
storage areas plus the removed waste piles should have been submitted to 
the Regional Administrator/Director 180 days prior to closing these ares. 
Obviously, we are beyond that point, so please submit appropriate closure 
plans as soon as possible. 

7. Closure Trust Fund- OAC 3745-66-43 - 40 CFR 265.143 

A partial closure trust fund has been established for $21,000.00 under a 
U.S. EPA agreement. Master Metals should up-date this amount to cover a 
full closure. The cost estimate must continue to be revised on an annual 
basis, which will accurately reflect the cost of a full closure. 
Documentation showing correction of this violation should also be 
submitted to Jennifer Kwasniewski (DSHWM) of our Columbus Office • 

8. Container Storage - OAC 3745-66-71 and OAC 3745-66-73, 40 CFR 265.171 and 
0 CFR 2 5.173 

Numerous drums contained hazardous waste materials which did not have 
lids. Some of these drums were covered with large sheets of plastic. 
Some of the plastic covered drums were not preventing rainwater from 
entering the drums, The plastic had blown away from some of the drums and 
other drums did not have any coverings. Numerous drums were noted in poor 
and leaking condition. Several cardboard boxes containing hazardous waste 
materials were spilled and leaking solid materials. 
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Mr. Doug Mickey 

9. Aisle Space - OAC 3745-65-35 - 40 CFR 265.35 

Ohio EPA 
NEDO 

A large area of drums at the rear of the facility were double stacked on 
skids. The limited aisle space was inadeQuate to allow proper inspection 
of all drums. The drums should not be more than two deep between aisles. 

10. Inspections and Personnel Training - OAC 3745-66-74 - 40 CFR 265.174 
OAC 7345-65-16 - 40 CFR 265.16 

The documented inspections conducted on the storage areas did not indicate 
spills, leaks, inadequate aisle space, uncovered drums, blowing plastic 
covers, etc. The inspection forms should include these problems and the 
date of remediation. The inspector needs to be better trained to properly 
record the inspection results. Leaving sections of the form blank is not 
appropriate when a specific block (acceptable or not acceptable) is to be 
checked. 

11. Waste Piles - OAC 3745-67-53 - 40 CFR 265.253 
OAC 3745-67-51 - 40 CFR 265.251 

The waste piles had plastic sheets with weights holding them down. The 
base of the piles had some exposed waste materials. These methods are not 
adeQuate to meet the reQuirements of these rules (i.e. protection from 
wind disperial and precipitation). Removal and formal closure of these 
waste pile areas is the best solution to this problem. 

12. Part 11 A11 

The Part "A" on file with the Ohio EPA does not accurately describe the 
current Master Metals facility operation. An up-dated Part "A" must be 
filed with the Director of the Ohio EPA. 

13. Lead Furnace Slag Pile 

The nonhazardous lead slag pile is immediately beside a pile of lead feed 
stock. The two piles intermix along one side. This could easily cause 
the nonhazardous slag waste to exceed the E.P. Toxic standards for lead. 
These two piles must be kept separated to prevent erroneous testing 
results. Where the materials have commingled, Master Metals should manage 
the mixed materials as hazardous waste. 
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Mr. Doug Mickey 

14. Storage Bins 

Ohio EPA 
NEDO 

The three-sided storage bins were originally scheduled to have tarped tops 
to prevent wind dispersal and precipitation complications. Your current 
methods of draping thin gauge plastic over the pile within the bin seems 
very inefficient. Eventually the workers will leave the piles uncovered 
for short or long periods of time and the winds or rains will cause 
problems. Please consider a more efficient methods to keep the materials 
in the bins protected. Each bin must be labeled adequately to indicate 
that it contains hazardous waste so that it is clearly identified from 
other wastestreams. 

15. Flammable Waste Stream- Ohio Revised Code 373ll.02(F) - OAC 3745-66-71/40 
CFR 2 5.171 

Master Metals does not have a permit allowing acceptance of DOOl 
(FLAMMABLE WASTES). Dozens of drums from a company named Alcolac in 
Sedalla, Missouri were labeled DOOl. Several of these drums were leaking 
a liquid material onto the ground. You.were unable to tell me if the DOOl 
was properly labeled. These drums could pose a very serious threat to 
your facility and employees. If these drums were mislabeled,, then they 
must be correctly labeled. If the material is flammable, then the waste 
material be securely containerized, properly labeled and removed to a 
facility licensed to handle this waste stream. It is of great concern to 
me that your facility accepted these drums without question. It is of 
further concern that they are stored in such a haphazard fashion. 

16. Labeling on Containers 

Several of the hazardous waste containers in storage had no labeling to 
indicate the contents. The wording "Hazardous Waste" was not maintained 
on these containers. The U.S. EPA identification number of the waste 
material or the name of the waste was not indicated on several of the 
drums. 

17. Security Fence- OAC 3745-65-14- 40 CFR 265.14 

The chainlinked fence along the railroad tracks has a few areas where a 
child could easily crawl underneath. One area had about an 18 inch gap 
between the ground and the bottom of the fence. This situation should be 
rectified to provide better security. 
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18. Spillage - OAC 3745-52-11 - 40 CFR 262.11 

Ohio EPA 
l!EDO 

A puddle of liQuid material was noted on the ground. It was adjacent to 
the waste pile returned by Marks Cement. Introduction of pH paper showed 
a pH of at least 10 (MAXIMUM INDICATION COLOR OF THIS pH PAPER). Contact 
with this alkaline puddle could cause burns or blisters to on-site 
personnel. The source of this puddle needs to be determined and rectified 
to prevent future problems. The liQuid also must be properly 
characterized and handled in accordance with applicable rules. 

19. Underground Tank 

A plastic lined underground cement tank was recently installed to collect 
acid run-off from the new battery cracking operation. I advised you to 
refer to the new underground tank regulations, because you appear to be in 
violation of secondary containment reQuirements. You may also need a leak 
detection system. U.S. EPA Region V could give you more specific guidance 
on the new underground tank regulations. 

In summary, the Master Metals facility has shown some improvement in the past 
year, however, some very serious violations were found during this inspection. 
A copy of this letter and the RCRA Interim Status Inspection Form is being 
forwarded to the U.S. EPA so they may work with you in resolving your 
compliance problems. I advise you to correct the above listed concerns as soon 
as possible. If I may be of further assistance you can contact me at (216) 
425-9171. Currently there is still on issue as to the regulatory status of the 
3-sided bins as potential "waste piles". This issue will be addressed as part 
of the U.S. EPA negotiations. 

Sincerely, 

:P!~~iC;(j 
Mark Bergman, R.S. ~ 
Environmental Scientist 
Division of Solid and Hazardous Waste 
Management 

MB/sp 

Enclosure 

cc: Dave Sholtis, DSHWM, Central Office 
Catherine McCord, U.S. EPA, Region V 
Ollie Zahorodny, Cleveland Fire Department 
Cleveland Air Agency 
Ms. Rachael Fish, OSHA 
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Ohio EPA 
NEDO 
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Sincerely, 

~~ s&.~~ .£4~£ JJ/2 ~ 'Jf;(~{~,;g 
r.tark Be!"~¢l.n., R.S.- ;1-
-~nYironmental Scientist 
Div-ision of Sclid and li.azardcu.s Waste 
Mana.gAment 

M:B/sp 

Enclosure 

cc: DM-e Sh.oltic, DSRW't4,. C~ntral Office 
Catherine u.s. EPA, R~:;Lon V 
Ollie Fire Depa:rtr:J .. ~r:.t 



State of Ohio Environmental Protection Agency 

''ortheast District Office 
10 E. Aurora Road 

. Winsburg, Ohio 44087-1969 
(216)425-9171 

July 22, 1988 

Mr. Douglas Mickey 
Master Metals 
2850 West 3rd Street 
Cleveland, Ohio 44113 

Dear Mr. Mickey: 

Richard F. Celeste 
Governor 

On April 28, 1988, I conducted an unannounced visit of your facility. Mr. Joe 
Seldom and you represented yo~r facility. I viewed the area where the waste 
piles from the Marks Cement Site are stored. Please keep this waste protected 
from the rainfall. You should wait until you receive written approval from 
the Ohio EPA before you remove or process this waste pile. 

I also saw the future industrial battery cracking area which is still under 
construction. During the interim, battery cracking has continued at the rear 
of your property. Acid from some of the batteries was dripping onto the ground. 
Large puddles of water were around this vicinity (possibly 20 ft. X 20 ft. and 
two inches deep). The puddles were partially on cemented areas, however, had 
drained onto some dirt covered areas. When I introduced several strips of 
litmus paper, the color indicated a pRof 2 or less, consistantly around the 
batter cracking area. The large pile of internal battery grids was unprotected 
on the ground also. I could not determine if it was on cement or dirt. 

Your facility was requested in my letter dated March 24, 1987, to cease battery 
cracking until proper permits are obtained. Your operation remains in.direct 
violation violation of: 

1. Waste Pile Storage 40 CFR 265 Subpart L 
2. Land Treatment of Acids 40 CFR 265 Subpart M 
3. Unpermitted disposal and storage of hazardous waste 40 CFR 270 & 265 

and ORC (3745.02E) 

Your facility must cease cracking batteries immediately and undertake clean-up 
as instructed by U.S. EPA. This letter is being referred to our enforcement 
section in Columbus and the U.S. EPA - Region V. 

Sincerely, 

r?;;, . v /l.j;~"r/ /)! {. 
'!!...'-''-''"' '[).i. I I 

Mark Bergman ' R. S. 
Environmental Scientist 
Division of Solid and Hazardous Waste 

'!B/ SD 

cc: Jeff Mayhugh, DSmiM, Central Office 
Catherine McCord, U.S. EPA Region V 
Debby Rerg, DSmiM, NEDO 



State of Ohio Environmental Protection Agency 

1heast District Office 
~. 10 E. Aurora Road 
Twinsburg, Ohio 44087 
(216) 425-9171 

July 22, 1988 

Mr. Doug Mickey 
Master Metals 
2850 West Third Street 
Cleveland, Ohio 44113 

Dear Sir: 

RE: MASTER METALS 
CUYAHOGA COUNTY 
OHD 907-613-871 
GEN-TSD/LAND UNIT 

On September l, 1987, I conducted a hazardous waste inspection of your 

Richard F. Celeste 
Goverrior 

Master Metals facility located at 2850 West Third Street, Cleveland, Ohio. On 
October 20, 1987, your facility submitted a response to my inspection. This 
letter is a response to your October 20th submittal only and is not i~tended as 
an evaluation of your current compliance status with other applicable 
regulations. I offer the following comments from my review: 

2) 

3) 

Personnel Training OAC 3745-65-16 
CFR 265.16 

The training refresher offered to all plant and manufacturing employees 
dealt with OSHA requirements of personal safety. However, there was no 
documentation addressing each job title's specific responsibilities, no 
review of the Contingency Plan and no indication that proper handling of 
hazardous wastes was included in the training, plus no training 
qualifications of Mr. Fink or Mr. Munson. This violation remains 
outstanding. 

Job Descriptions OAC 3745-65-16 
40 CFR 265.16 

The job descriptions appear satisfactory. 

Posted Signs OAC 3745-65-14 
40 CFR 265.14 

The requirements for this violation appear to have been satisfied, 
however, there were no photos verifying the posting of these signs. 
Please provide these photos as documentation of a return to compliance. 
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Ohio EPA 
NEDO 

5) 

ll 

Inspect ion Plan OAC 3745-65-15 
40 CFR 265.14 

Your facility submitted an inspection plan. It is questionable if this 
plan is being properly used due to the unacceptable state of the drum 
storage area during my April 28, 1988 visit. 

Inspection Reports OAC 3745-65-15 
40 CFR 265.15 

According to the job responsibilities of the plant manager, he is the only 
person responsible for inspection reports. Mr. Van Buskirk and you do not 
have job responsibilities which include daily and weekly inspections. 
Either the job responsibilities need to be revised or only the plant 
manager must conduct the inspections. 

Safety Equipment 

The safety equipment weekly 
must be filled out properly. 
properly completed: 

OAC 3745-65-33 
40 CFR 265.33 

inspection form is acceptable, however, it 
The filled out form (10/9/87) was not 

A) No indication if the fire extinguishers are charged full. 

B) No indication if the paging system is operational. 

C) No indication if bulbs needed were replaced and if so, when did the 
remedial action occur? 

Properly filling out and understanding this inspection form should be 
included in your training program. Please provide copies of recent 
inspection forms showing that the above items are being addressed. 

Contingency Plan OAC 3745-65-52 
40 CFR 265,52 

The signed documented agreements with local and state emergency 
authorities are to be maintained in the Contingency Plan. You did not 
have copies of the signed forms (these should be submitted to my 
attention). Also, please forward a copy of your Contingency Plan to my 
attention for our agency files. 
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~ Operating Log OAC 3!45-66-12 
40 CFR 265.112 

8tio EPA 
iiEDO 

I am in receipt of your log form; however, copies of completed log forms 
should be submitted (month of June to present) in order to verify your 
compliance with this requirement. 

2l Closure Plan OAC 3!45-66-12 
40 CFR 265.112 

The closure plan of the waste piles must be filed officially with the 
Director of the Ohio EPA as well as USEPA Regional Administrator. The 
closure plan should address the items contained in the attached document. 
It is my understanding that your facility is-accepting K069 material from 
off-site locations. This should not be occurring until you have written 
approval from the USEPA and the Ohio EPA. 

10) Final Assurance OAC 3!45-66-43 
40 CFR 265.143 

You submitted information indicating that Master Metals does not currently 
have a closure trust fund in place. You should resolve this with Ms. 
Susan McDowell of our Central Office. You should also address your 
inability to obtain non-sudden liability insurance (OAC 3!45-66-4!/40 CFR 
265.141). 

11) Closure Cost Estimate OAC 3!45-66-43 
40 CFR 265.143 

Your facility has shown detailed closure costs for the partial closure of 
the waste piles. Closure must be completed within 180 days of approval or 
a waiver must be requested from the Director of the Ohio EPA. 

12) Drum Condition OAC 3!45-66-!l 
40 CFR 2265. lll 

Drums in poor condition were noted during USEPA's visit on May 4, 1988. 

13) Inspections OAC 3!45-66-!4 
40 CFR 265.114 

You submitted a copy of a completed inspection form. Please submit a copy 
of the April 28, 1988, inspection report to see if notations were in 
agreement with what I viewed that day. 
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14) Wind Dispersal OAC 3745-67-51 
40 CFR 265.251 

Ohio EPA 
NEDO 

Tarping has been used to control vind dispersal, hovever, the bottoms of 
the piles vere not completely covered during USEPA's visit on May 4, 1988. 

15) Run-on and run-off Control 40 CFR 265.253 

Tarping is being used to control precipitation. Further improvements will 
be necessary to bring this re~uirement into compliance. These above 
comments are being forvard to the USEPA and the Ohio EPA enforcement 
section for their consideration. 

Sincerely, 

nlt-J: &~/ve-
Mark Bergman, RGS. 
Environmental Scientist 
Division of Solid & Hazardous Waste Management 

MB:mo 

Enclosure 

cc: Jeff Mayhugh, CO 
Catherine McCord, USEPA, Chicago 
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U.S. Environmental 
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230 South Dearborn 
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Counsel 
Protection Agency 

Street 
60604 

24' 1988 

MA:>Vi (l f/lt-v.! 
v.s .~tu. 

c~ tlwvf 

Re: Ceramic Tile, Master Metals, and ChemClear: Loose Ends 

Dear Catherine, John, stuart, Chuck, Art, and Kathy: 

As you know, I will be out of the office on a detail at 
the U.S. Attorney's office until some time in November. During my 
absence, Bob Oakley (FTS 633 -4081) is the DOJ attorney assigned 
to these cases. If I need to be reached, Bob will know where to 
reach me. A few notes on the status of these cases: 

Master Metals 

1. As you know, Art Harris is lead. 
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2. Catherine -we still need to provide defendant comments on 
their draft closure plan. 

3. I will have a disc with the Consent Decree sent to Region V, 
so that revisions can be made there. If you do not receive the 
disc soon, please call my secretary, Linda Smith, at 633-4113. 
Also, since the computers often drop things or disorganize 
documents being copied onto discs, I suggest that you compare 
your most recent draft of the Decree to that on the disc. 

4. On June 20 Mike Cyphert called concerning scheduling 
negotiations. I suggested that a conference call be set up in 
the middle of the week of June 27, 1988, when Catherine will be 
available by phone (FTS 774-6319), and told him he could expect 
a call from Art concerning possible times. He said that he would 
try to provide us with written comments on the Consent Decree by 
the end of this week. The primary concerns he expressed related 
to timetables under the Decree, the prohibition against accepting 
or cracking batteries until specified measures have been taken, 
the requirement that present inventory be used before accepting 
new inventory, and the requirement that the waste piles be 
depleted in short order. 

5. Status conference: July 1, 1988 status (8 am). 

6. OSHA was out there again. 

Ceramic Tile 

1. The Decree has been approved, and will be sent to Kathy for 
signatures and filing on June 24, 1988. Bob Oakley will inform 
Kathy if we get any comments, so that Kathy can request entry 
when the 30 day comment period runs. Someone - please let 
defendants know as soon as the decree is entered, since that 
starts the running of deadlines. 

2. Exhibits to decree-- John agreed to get from Robert Swale 
and forward to Kathy the Closure Plan and Conditions of Closure 
Plan Approval, to be filed as exhibits to the Consent Decree. 

3. Confidential documents: to the best of my knowledge, John, 
Kathy, and I are the only people who have copies of the 
confidential documents that defendants produced subject to the 
stipulation and protective order. Each of us will send these to 
defendants, per the order. 

4. Please pay our consultant at Geoscience - we may need him 
again sometime. 

5. Financial assurance for closure -- we never finalized this 
with defendant. John agreed to take the lead in resolving this 
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aspect of the decree with defendants. John - enclosed are copies 
of correspondence and documents from defendants, and my 
handwritten notes, concerning defendants' proposals for financial 
assurance for closure . You should already have copies of the 
documents defendants produced during discovery concerning their 
financial condition. In any event, Mary Schaffer, financial 
analyst with the Antitrust Division, is very familiar with this 
matter, has copies of all of these documents, and is available 
for consultation at FTS 724-7876. She is expecting a call from 
you . When I last spoke with defendants' counsel, I notified them 
that we had not rejected their proposals out of hand, and that 
some combination of the two proposals may be a possibility. As 
we discussed, as to defendants' proposal that they commit to 
spend one- fourth of the closure costs each year, I suggest that 
rather than dividing expenditures evenly over the four years, 
the expenditures should correspond to the actual amounts 
defendants have to spend annually under the closure plan. I 
expect that expenditures will be weighted toward the first year . 
As to their proposal that the U.S. be given a second mortgage on 
their equipment, please clear this at DOJ and EPA. In the event 
that this approach is acceptable, the burden of liquidating 
should be on defendants, not on the U.S. 

ChemClear 

1. As you know, Art Harris is lead. 

2 . Please discuss proposed changes to the Consent Decree with 
Bob Oakley, and keep him appraised of the status of the case 
generally. 

3. The Complaint needs to be filed soon. 

Have a great summer . 

Enclosures 
cc : Bob Oakley 

Sincerely, 

Assistant Attorney General 
Land and Natural ~esources 

sy: ~Koz:lM 
Barbara Rogers, Attorney 
Environmental Enforcement 

Division 

Section 



RCRA CONSENT AGREEMENT AND FINAL ORDER SIGN- OFF 

PART I BACKGROUND 

Facility Name Mt.~ilJfR M~TALS .l:)JC- C.L~Vt.lAAJO) OHIO 

Facility RCRA ID Number 0\-\ D 09 t (pf'; 9,7 J 

Docket Number ---------------------------------------------
REB Assignee CAnret.~ fV\CCowf£Yv~ ORC Assignee "'J'OHtJ V,.uVt.AAJ(.fJ 
Summary of Agreement S~~M'CNT ~F CIVIL. ::JUDICIAL A-aJON 

. 
l-\\U MAtU&l:t'MftJT Uf!lrr5 nurr <pSI tNI'ffiN\ ?!lfl\J~ j CLO~~ OF ONii:S· 
~PUANC.'t "5CHf:DUL~ ~ oPf~l'lb J 

PART II CONCURRENCES ON DRAFT CAFO 

Initials Date Agree 

REB Assignee eM !!i!b8 v/ 
wl'f·h / 

<:...~1... c~~ 6 _3/cP.? ~ Chief, RCRA Enf. Section 

~-,; ~ ~ ---Chief, RCRA Enf. Branch 

Asst. Region~ Couns~ ----
Chief, S.W.E.R~ Section 

PART III RETURN TO ORC ASSIGNEE FOR TRANSMITTAL OF DRAFT TO THE FACILITY 

PART IV FINAL CAFO APPROVAL 

REB Assignee 

Chief, RCRA Enf. Section 

Chief, RCRA Enf. Branch 

Assoc. Dir., Office of RCRA 

Asst . Regi anal Counsel 

Chief, S.W.E.R. Section 

Chief, S.W.E.R. Branch 

Deputy, Region~ Counsel 

Regi anal Counsel 

Director, WMD 

Region~ Administrator 

PART V RETURN TO D. REAPE, 5HS-13, FOR MAILING 

Disagree 



State of Ohio ErMronmental Protection Agency 

0. Box 1049, 1800 WaterMark Dr. 
C.:olumbus, Ohio 43266-0149 

Hay 27, 1988 

Hr. W1111am E. Huno, Chief 
RCRA Enforcement Section 
U.S. EPA, Region V 
230 S. Dearborn Street 
Chicago IL &0&04 

Dear Hr. Huno: 

Richard F. Celeste 
Governor 

U.S. EPA is currently pursuing a Department of Justice (DOJ) RCRA enforcement 
action against Master Metals located at 2850 West 3rd Street, Cleveland, Ohio 
44113. 

During a complaint investigation on September 4, 1987 Ohio EPA personnel 
sampled two waste piles at a demolition dump. The waste was rotary kiln 
furnace slag transported from the Master Metals facility. Analytical results 
received on October 5, 1987 indicated that the waste piles contained materials 
which are EP toxic for lead and cadmium. In addition, there is evidence of 
"battery cracking" at the Master Meta 1 s faci 1 Hy. Information concerning 
these matters is attached. 

Ohio EPA is requesting that U.S. EPA pursue enforcement of these violations in 
the context of U.S. EPA's current enforcement action against Master Metals. 

Please contact Dave Sholtis of my staff at (&14)&44-2944 if you have any 
questions or need additional information. 

sincerely, J.Q ~ 
~vage, Manager aJ,. 
Surveillance & Enforcement Sectt6n '--
Division of Solid and Hazardous Waste Management 

MS/JM/drr 

l945S(l5) 

cc: Dave Sholtis/Jeff Mayhugh, DSHWH 
Catherine McCord, USEPA, Region V 
Mark Bergman/Debby Berg, NEDO 
Rf 



ROBERT OTTO CARSO~ 
ATTORNEY AT LAW 

653 BROADWAY AVENUE. SUITE 2 10 • BEDFORD. OHIO • 44146 

(216) 439-5959 

Mark Bergman, R. S. 
Environmental Scientist 
Division of Solid & HAzardous Waste 
Management 
OHIOEPA 
Northeast District Office 
2110 E. Aurora Road 
Twinsburg, OH 44087-1969 

Re: Mark's Cement Complaint #815 

ATTENTION: Mark Bergman 

April 29 , 1988 

\ . 
~-

' ;.!... t. __ : 

Thank you for the letter mailed to me certified and registered dated April 18 , 

1988 to my office. 

It is true that I met with Debby Berg, Dave Wertz and yourself. It is also 

true I was representing Mark's Cement and that Doug Mickey from Master Metals joined 

the meeting forty-five minutes after it began. 

We certainly discussed the fact that the recovered wastes were returned to Master 

Metals on or about Friday March 25th. What surprised me is that you , Debby Berg 

and Dave Wertz asked me for answers to questions you already knew for fort y-five 

minutes . 

You knew before you asked me that the wastes were returned to Master Metals 

on March 25, 1988. What was the purpose of closely questioning me about this entire 

matter when you have already discussed these facts with Douglas Mickey on Friday 

March 25th and again Monday March 28th . 

It was certainly stated that the EPA required additional information on the 

sampling of this waste material. What is also true is that the Closure report 

submitted to you on or about December , 1987 apparently had not been read by either 

Debby Berg or Dave Wertz as they both stated several times they had never read this 

report. Why does the EPA need add i tional information when they have not read Mark's 

Cement Demolition Fill Site Sampli ng Plan a lready submitted ? 

Prior to my meeting with Mr . David Wertz I discussed with him on the telephone 

March 27th the fact that we have submitted a great deal of informa tion and he at 

tha t time indicated to me that he had not read the report. Had not enough time 



passed between our telephone discussion and the meeting for him to read this report? 

Ii is not true that during the meeting I acknowledged that Mark's Cement, Inc. 

would submit a form of Closure Plan in accordance with CFR 40 Section 265 Subpart 

G. What I remember is that you handed me a guidance document during the meeting. 

The contents of which I had not read prior t o or during the meeting. 

I am in the process of reviewing the Closure Plan and will contact you 

concerning this situation in the near future. 

?::ie:k~~~ 
Robert Otto Carson 

ROC/tyl 

cc: Dave Sholtis, DSHWM, Central Office 
Catheri ne McCord, U.S. EPA-Region V 
Dave Lipstreu, Aurora City Hall 
Doug Mickey, Master Metals 
Mark Meyers, Mark's Cement, Inc. 
Debby Berg, DSHWM, NEDO 
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5/20/88 

Barbara and John, enclosed are wish-list items for CD. 

Master Metals 
Consent Decree 

-Defendant shall, within 15 days of the effective date of this 
Consent Decree, sul:mit to u.s. EPA and Ohio EPA a revised Part A 
of a hazardous waste permit application to include all current 
and :past , but not closed, hazardous waste management nni ts. The 
facility's Part A shall be modified again after the closure of 
each waste management nni ts. The location of these nni ts are to 
be indicated on the permit application. 

- Defendant shall only store or treat hazardous waste in tanks or 
containers as defined by 40 CFR 260.10. All tanks will be 
operated in accordance with applicable requirements of 40 CER 
265, SUbpart J. All containers will be managed in accordance 
with requirements of 40 CER 265, SUbpart I. All leaking 
containers or containers in poor condition shall be re:pa.ckaged or 
overpacked within thirty ( 30) days of the effective date of this 
Consent Decree. 

- Within thirty ( 30) days, of the effective date of this consent 
Decree, a ll containers will be stor ed and staged in the 
container storage area ( s) . 

- Within thirty ( 30) days, of the effective date of this consent 
Decree, all waste stored in containers will be stored on :pa.llets 
and the container storage area will be benned. 

- Defendant shall not accept any 
on- sitewaste is moved from waste 
existing containers that are in 
been re:pa.cked or overpacked. 

waste from off-site until 
piles into containers and 

poor or l eaking condition 

all 
all 

have 

- Defendant shall keep 
drum rings for open- top 
placed in the containers. 

a ll container closed and secured, with 
drums, unless waste is being rerroved or 

- Defendant shall only open batteries to rerrove acid in a manner 
that allows all acid to be inmediately collected in a tank or 
container that is corrp:>sed of rraterials compatibl e with such 
rraterials. Batteries shall no longer be cracked open on the 
groillld and battery acid is not to be spilled or neutralized on 
the ground. 

-Defendant shall, within 30 days of the effective date of this 
Consent Decree, sul:mi t a closure plan for the facility. This 
closure plan shall address closure of the entire facility or any 
areas that hazardous waste has been treated, stored, or dis.{X)sed, 
including but not limited to battery storage areas, battery 
cracking areas, waste pile areas , container storage areas. 



-Defendant shall, within 30 days of the receipt of disapproval by 
u.s. EPA, rrodify the closure plan to reflect comnents presented 
by U.s. EPA in the disapproval letter. 

-Defendant shall implement the facility's u.s. EPA-approved 
closure plan within 15 days of approval . 

- Defendant shall test all refractory brick rerroved from the 
facility's kilns prior to disposal. All refractory brick is to 
be managed as hazardous waste until chemical analysis 
derronstrates that the waste does not exhibit a characteristic of 
hazardous waste. 

-Defendant shall, within 
of this Consent Decree, 
by 40 CFR 265.14. 

thirty 
provide 

-Defendant shall, within thirty 
of this Consent Decree, maintain 
aisles of containers to allow 
spil l control equipment . 

(30) 
for 

days of the effective date 
facility security as required 

( 30) days of the effective date 
adequate aisle space between all 
for inspection and movement of 

-Defendant shall test slag generated at the 
toxicity metals once per month or every time 
stream used in kiln. 

facility for EP 
a different waste 

- Defendant shall within thirty (30) days of the effective date 
of this Consent Decree, sul::mi t to u.S. EPA an inspection plan for 
the facility. 

- Defendant shall immediately cease placing battery casings in 
the rotary ki 1ns. This practi ce may resmne UfX)n dE!ITOnstration to 
u.s. EPA that the facility is in compliance with air pennit 
requirements and with requirements of 40 CFR 266, Subpart D. 

-Defendant shall, within fifteen (15) days of the effective date 
of this Consent Decree, test current and old battery casings 
located at southwest corner of facility and any other casings for 
the characteristics of hazardous waste. 

-Defendant shall, upon the effective date of this consent Decree, 
store all slag generated at the facility in containers or tanks 
unti 1 tested for the characteristics of hazardous waste. 

- Defendant shall, within thirty (30) days of the effective date 
of this Consent Decree, have an independent environmental audit 
perfomed at the facility. All conclusions, reports, and 
reconmendations resulting from this audit are to be sul:rni tted to 
U.S. EPA. 

-Defendant shall, inmediately UfX)nt the effective date of this 
Consent Decree, maintain and operate the facility to minimize the 
possibility of a fire, explosion, or any unplarmed sudden or non-



sudden release of hazardous waste or hazardous waste constituents 
to air, soil, or surace water. 

- Defendant shall, within thirty (30) days of the effective date 
of this Consent Decree, sul:m.i t to U.S. EPA documentation that all 
required equipnent of 40 CFR 265.32 is in place at the facility . 
This documentation shall include an inventory and facility map 
showing their location. 

- Defendant shall, within fifteen (15) days of the effective date 
of this Consent Decree, shall develop and implement a waste 
inventory system that tracks all waste received, is generated, or 
is in s torage, at the facility. This inventory system shall 
include a container labelling and tracking system. 

- Defendant shall, within fifteen (15) days of the effective date 
of this Consent Decree, sul:m.i t to U.S. EPA an inventory of all 
waste currently at the faci lity by container, waste pile, or 
tank. 

- Defendant shall, within thirty (30) days of this effective date 
of this Consent Decree, sul:m.it to u.s. EPA a revised waste 
analysis plan that fu£ills the requirements of 40 CFR 265.13. 
All in£ormation required by this provision shall be maintained in 
the facility's operating record. 

- Defendant shall, within thirty ( 30) days of the 
of this Consent Decree, submit to u.s. EPA 
information by container, tank, or waste pile 
currently at the facility. 

effective date 
waste analysis 
for all waste 

- Defendant shall, within thirty ( 30) days of the effective date 
of this Consent Decree, shall comply with and sul:m.it to u.s. EPA 
documentation of compliance with closure financial assurance 
requirements of 40 CFR 265. 143. 

- Defendant shall, within thi ty ( 30) days of the effective date 
of this Consent Decree, shall comply with and sutmit to u.s. EPA 
documentation of compliance with liability requirements of 40 CFR 
265.147. 

1 



ROBERT OTTO CARSON 
.-\TTORNEY /IT LAW 

653 BRO/IDW,-\ Y '.VE'iUE. SUITE 210 • BE':CFORD. OHIO , 44146 

(216) 439-5959 

Mark Bergman, R.S. 
Environmental Scientist 
Division of Solid & HAzardous Waste 
Management 
OHIOEPA 
Northeast District Office 
2110 E. Aurora Road 
Twinsburg, OH 44087-1969 

Re: Mark's Cement Complaint #815 

ATTENTION: Mark Bergman 

April 29, 1988 

Thank you for the letter mailed to me certified and registered dated April 18, 

1988 to my office. 

It is true that I met with Debby Berg, Dave Wertz and yourself. It is also 

true I was representing Mark's Cement and that Doug Mickey from Master Metals joined 

the meeting forty-five minutes after it began. 

We certainly discussed the fact that the recovered wastes were returned to Master 

Metals on or about Friday March 25th. What surprised me is that you, Debby Berg 

and Dave Wertz asked me for answers to questions you already knew for forty-five 

minutes. 

You knew before you asked me that the wastes were returned to Master Metals 

on March 25, 1988. What was the purpose of closely questioning me about this entire 

matter when you have already discussed these facts with Douglas Mickey on Friday 

March 25th and again Monday March 28th. 

It was certainly stated that the EPA required additional information on the 

sampling of this waste material. What is also true is that the Closure report 

submitted to you on or about December, 1987 apparently had not been read by either 

Debby Berg or Dave Wertz as they both stated several times they had never read this 

report. Why does the EPA need additional information when they have not read Mark's 

Cement Demolition Fill Site Sampling Plan already submitted? 

Prior to my meeting with Mr. David Wertz I discussed with him on the telephone 

March 27th the fact that we have submitted a great deal of information and he at 

that time indicated to me that he had not read the report. Had not enough time 

RECEIVED 

MAY 2- 1988 

OHIO EPA-N.E.D.n 



passed berween our telephone discussion and the meeting for him to read this report? 

It is not true that during the meeting I acknowledged that Mark's Cement, Inc. 

would submit a form of Closure Plan in accordance with CFR 40 Section 265 Subpart 

G. What I remember is that you handed me a guidance document during the meeting. 

The contents of which I had not read prior to or during the meeting. 

I am in the process of reviewing the Closure Plan and will contact you 

concerning this situation in the near future. 

Robert Otto Carson 

ROC/tyl 

cc: Dave Sholtis, DSHWM, Central Office 
Catherine McCord, U.S. EPA-Region V 
Dave Lipstreu, Aurora City Hall 
Doug Mickey, Master Metals 
Xark Meyers, Mark's Cement, Inc. 
Debby Berg, DSHWM, NEDO 

.:_..__ 
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Aurora contractor defies city,~-i 
dumps debris in peat-bog ~ 

ro. t.f-J.'?;,·'Z:.b -
By TOM BRECKENRIDGE 
STAFF WAITER 

An Aurora cement contractor, in 
defiance of city officials, continues 
to dump debris that residents 
believe JS harming the land and 
wildlife of a nearby peat bog 

Ooerators of Mark's Cement Inc. 
say ·they w111 continue to dump dirt 
and broken concrete off Aurora Rd. 
;.,.;r east of G~auga Lake Park 

oite a cease-and-desist order 
L• uffi the city and pending legal 
action in ?orrage Common Pleas 
Court. 

~1e :and extends .several hundred 
feet south of Aurora Rd. and drops 
about 15 feet to an expansive bog 
"We're filling the property in so we 
can put some type of commercial 
development. We want to beautifY 
the land so you won't have to look 
into an ugly swamp," said Donald 
Garrini. construction manager for 
Mark's. 

But city officials and residents 

---, ·. 

suspect ·potentially hazardous 
materials are being dumped. based 
on an Ohio EPA-ordered excavation 
of the site last fall. 

Mark's officials acknowledged 
dumping two truckloads of lead slag 
hauled from Master Metals Inc. m 
Cleveland last fall. Garrini said 
Mark's ot1icials were unaware the 
material was hazardous. "We dug 1t 
out We've done eveij1hing possible 
to be cooperative." Garrini said. 

But the Environmental Protection 
Agency isn't entirely satisfied. The 
cleanuo "doesn't ouite aE:ree with 
our regulations .:1t this po!nr. We're 
trying to get that ironed out" said 
Mark K. Bergman, spokesman at the 
EPA's Twinsburg office. He would 
not elaborate. 

City officials issued a cease-and· 
desist order to halt dumping last 
December, according to Law Direc
tor Norman L. Christley. The com· 
pany hasn't complied, and the city 
has asked Portage County Common 

--- ,._ ;, ' - ·_ . ...:. . ~- . -

Pleas Court for an order to halt \i; 
dumping Christley said. .::.:; 

An EPA official was back at the 
site last week taking water samples 
in the wake of growing concern fro !)I 
residents on nearby East Blvd. They 
fear discolored. smelly water flowing 
from a storm sewer at the dumo has 
killed fish. turtles and other wiidlife 
they claim once thrived in a nearby 
creek. 

James A. Unverrich and other res
idents have dammed several inlets 
from the creek into the bog to pro
tect nesting wildlife. The creek flows 
about a quarter mile into Aurora 
Lake. 

An EPA official said discolored 
water could be the result of leaching 
from a nearby septic tank. Resultiof 
the water samples could be ready-in 
four to six weeks. the official saici.;:: 

Mark's officials said the disco~ 
lored water could be oily runoff 
from Aurora Rd. "There is nothing 
at that dump that is going to contam• 
inate anything," Ganini said. _::.~ 

:~. -~· --~' ', :~:: 
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Envisage En\#a(Onmentai lncorporatt;J PO. Box 152 Richl1e1d. Ohio 44286 
Phone (216) 526·0990 

nr. Douglas "ickey 
naster netals 
2850 West 3rd Street 
Cleveland, Ohio 44113 

April 27, 1988 

Re: Rotary Furnace Slag Analysis 

Envisage Environmental obtained a representative sa~ple of the 
•slag• material resulting fro• the operation of the Rotary Kiln 
Furnace at the naster netals facility. The sa•ple vas obtained on 
narch 9, 1988. 

The slag sample vas analyzed using the EP Toxicity Test as 
described in 40CFR Part 261, Appendix II. The results are as 
follows: 

~~12!_fQQ§111~~Q1 gf_!2~1911x_E~§~!1 E~9EJ~1£9-~2n2~E!r~1~2n 

Arsenic 0004 < 0.10 mgs/1 5.0 mgs/l 

Barium D005 2.70 mgs/1 100.0 mgs/1 

Cadmium 0006 < 0.01 ~~gs/ 1 1.0 mgs/l 

Chroaiua 0007 < 0.01 ~~gs/ 1 5. 0 mgs/1 

Lead DOD8 0.05 mgs/l 5.0 mgs/1 

nercury 0009 < 0.05 ags/1 0.2 mgs/ 1 

Selenium DOlO < 0.05 mgs/1 1.0 mgs/1 

Silver DOll < 0.05 mgs/1 5. 0 mgs/l 

The above analysis shovs that the slag generated at the Rotary 
Kiln Furnace is not a characteristic hazardous vaste due to metal 
content. If you have any questions, feel free to call. 

Respectfully Subaitted, 

Seda ~J_ L1----
EHVISAGE EHVlRONnEHTAl. 

·- ' 



~~ 1n ter-_oi:lce comrrluni c.ati on 

t?v 7'·,; ;- ?'ff"" ~ ;;-. 't:>c:J //Vl /l /!1/1. 72i/V1 
/};(C?"C;::qv'/<:tf?6e cr -~ PcA!"'iV V~/l-~6X? A.F,ZC.-'7;? 7D 
'i /G7lf ;e:" 1/V ;1)/ ~I? /? ft:7 P" / /21/ /l A" /c::)- (! C;,-+~GJY/ /t/.41"~ 
A 1/1/.14/1 ~ l;ff /lrt/f~ /(N tf//Y/I/Yc?'t-?YCG2/ t//5"/T 7D 
;Vevo# /1 /~4'-t&Y?LY :?t:JM~ t("ocAc c .... T/2BY.r ~?? 
vf/17'~7:? /771'14 A//C?V'!YP /7;7t::J t/wlf/ 5/;lb:. 

:I- '?PC?? 175/VI 7};1tr :L t?ftp ~cc~v 
f/1/~72 7A'Itf/c~) At¥!/ 7/;'flr ~ ?J/17» tv?JC/r?/ 

~~c F/ff"}e'l/ c ,;V 7Y P;;;tv/Vl. ~ a...-/1'( /VC> r 
C--I;::~Y &/t/c ~v /7 c/lt'C: fr/1 Y6//P/() 

/lf'I'Y/ ~ U?x:;? 

TOM BRECKENRIDGE 

GEN 1001 I 3/84 I 

h'EPOHTEX 

THE PLAI~ DEALER 
11:401 SUPERIOR _ .. VE. 

CLEVELAND, OHIO ~411>1-

• •. .jl 

344-4695 
TOLL FREE IN OHIO 
1-800-362-0727 



' " 

--n 

r1 i{ R CJ < .~1 ( Q)f I 0 



MASTER METALS, INC., 

April 25, 1988 

Ms. Kathryn McCord 
U.S. EPA 
Region V 
5HE-12 
230 South Dearborn Street 
Chicago, IL 60604 

Dear Ms. McCord: 

2850 W. THIRD ST., CLEVELAND, OHIO 44113 • (216) 621·2361 

I understand from Jl1r. Mike Cypert, legal counsel in EPA matters for 
Master M=tals that you have replaced Dale Helrrer. I apologize that 
I could not have been available longer while you were in town, but 
I had a previous cormnitnent out of town. As Master M=tals is a small 
facility with 28 errployees, we have no in house environrrentalist other 
than m,rself. I will be rrore than happy to invite you to our facility 
at your convenience to review our agreerrent. In line with the agreerrent 
I would like to update our progress toward this agreerrent. 

Rotary Kiln: 

The rotary kiln has been operating successfully and we are making 
progress using the dross piles. 

Container Storage: 

Two rrore containers are ready for deli very, this makes a total of four. 
Vie have not brought them on the property because of the space restrictions 
caused by the construction of the battery decassing area. Vie however 
have already paid for 50% of the cost of both bins (copy of payrrent 
included). As soon as the concrete has been poured and cured, the bins 
will be placed into service for storage of battery plates. I am 
including photographs of the progress we have been making regarding this 
phase. 1) Photo one is the receiving area where the batteries will be 
unloaded. 2) Photo two is the excauated area where concrete will be 
poured and the bins to store the battery plates will be placed. This area 
is also the area where sarrples were taken. I am marking on photo one and 
two referencing the places where the drilling was done. I have been 
inforrred by m,r environrrental consultant that all results are within 
EPA guidelines 



and we are prepared to pour concrete should the EPA have no objections. 
A copy of these results is included. 

Financial responsiliili ty: 

W::! have paid $8700.00 toward the second two bins, as well as the 
consulting and legal fees associated with the stipulation agreement. 
Part of these fees were reported on the report dated Noverrber 10, 1987 
and the additional fees I am including copies of. These fees totaled 
$8,176.25 from Benesch, Friedlander. Thorrpson, Hine and Flory caused us 
and expense of $6,683.30 and Envisage Environnental $5,884.20. W::! have 
also paid 50% of the estinated cost of the battery decassing area 
represented by the accompanying invoice. The credit from the last report 
of $9,710.37 and $8700.00 (bin) and $37,743.75- $15,000.00 monthly 
distribution equals a credit of $41,154.12. 
'Ihis completes ill! progress re rt. 

/ 
/ 

Sincere).y, /J ,/ 

,-~ /. If: ;::~~7/.,t / ( 
~. uglas Mi ey 
Presid 

Enclosures 

DKI-1/pac 



State of Ohio Environmental Protection Agency 

·· '"Jrtheast District Office 
, I 0 E. Aurora Road 

fwinsburg, Ohio 44087-1969 
(216l425-9171 

April 18, 1988 

Robert 0. Carson, Atty. 
653 Broadway Avenue, Suit 210 
Bedford, Ohio 44146 

Dear Sir: 

O r .,.. e;z:IV : \1 1/ t;...,_ I'D 
·..:: D;, ,'11/J.t;:. fY.,, ,..., v/(l II, ..:...._rn "''v 

RE: MARKS CEMENT 
COMPLAINT 1/815 

CERTIFIED MAIL 

Richard F. Celeste 
Governor 

The purpose of this letter is to confirm requests made to you during our recnt 
meeting of March 31, 1988, in the Twinsburg office .at that time. 

You met with Ms. Debby Berg, Mr. Dave l-lertz and myself. You were representing 
the Mark's Cement Company. At a later time, Mr. Douglas Mickey from Master 
Metals joined this meeting. We discussed the fact that the recovered lead slag 
wastes were returned to Master ,Metals on March 25, 1988. As stated in the meeting 
the Ohio EPA will need additional information on the sampling of this waste 
material, to determine if it was representative. Also, during the meeting you 
acknowledged that Marks Cement would submit a formal Closure Plan, in accordance 
with CFR 40 Section 265 Subpart G and the guidance document supplied during 
this meeting. 

The Closure Plan should be submitted as soon as possible, so we can review it 
and process it accordingly. If you have any questions concerning this situation 
you may contact me at (216) 425-9171. 

Sincerely, 

Mark Bergman, R. S. 
Environmental Scientist 
Division of Solid and Hazardous ~vaste 
Management 

MB/sp 

cc: Dave Sholtis, DSHl-lM, Central Office 
Catherine McCord, U.S. EPA- Region V 
Dave Lipstreu, Aurora City Hall 
Doug Mickey, Master Metals 
Mark Meyers, Marks Cement Company 
Debby Berg, DS~, NEDO 
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1\.fem'Jran::lum 

Subjeot 

To 

May 5, 1988 Status Conference in USA v. 
Master Metals, Inc., C87·1471, Judge 
Batchelder 

Barbara Rogers, DOJ 
Linda Bullen, EPA Region V 
Jessie Goldfarb, EPA OECM 

From 

PAGE.02 

April 6, 1988 

Art~~~rris 
Assistant U.S. Attorney, NO Ohio 

As you will recall, we filed this district court case on June 15, 1988, 
in conjunction with our objection to the defendant's plan of reorganization. The 
objection was resolved when Judge Ray confirmed the plan of reorganization in 
bankruptcy court on September 16. The defendant filed its answer to our district 
court complaint on October 9, 1987; however, there has been no other activity in 
the district court case. The defendant has been awaiting a draft consent decree 
from us ever since the bankruptcy case was resolved last September. Since EPA has 
not considered any civil penalty necessary for this recently reorganized debtor, 
the chief obstacle to negotiating a consent decree should be irrelevant to our 
case. 

Needless to say, every effort should be made to assure that we get that 
long-awaited draft to the defendant before the May 5 status conference with 
Judge Batchelder. In past EPA cases, Judge Batchelder has been known to call in 
responsible government employees and ask why it takes so long for certain matters 
to be completed. I hope we can keep.that .from happening in this case. 

If any of you is having difficulty getting needed information from 
technical people or otherwise, and you think a call from me might help, please 
let me know. 

Thanks. 



APR I 88 10:32 U.S.ATTY CLEUE 

UNITED STATES DISTRICT 

FOR THE 

NORTHERN DISTRICT OF OHIO, 

United States of America 

vs. 

Master Metals Inc. 

) 
) 
) 
) 
) 
) 
) 

1 
) 
) 
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Fl LEO 
cou~B APR -4 All 8: 58 

JUDGE ALICE M. BATCHELDER 

CASE NO, C87-147l 

TAKE NOTICE THAT THE ABOVE-ENTITLED CASE HAS BEEN SET FOR 

STATUS CONFERENCE 
on May 5, 1988 

Superior Ave., Public 

Alice M. Batchelder in 

at 11:00 a.m.in the U.s. Courthouse, 

Square, Cleveland,Ohio before the Honorable 

Room 256 ~ COUNSEL ~ BE PRESENT 

Date: April 4, 1988 

To: Arthur I. Harris,Esq. 
Barbara A. Rogers,Esq. 
Linda Bullen,Esq. 
Michael A. Cyphert,Esq. 

JAMES S. GALLAS 
Clerk 

$Bo._CJ~-
B.A. Dwyer, \3puty Clerk 
Phone: 216/522-2629 

NOTE: Counsel must be prepared to advise the Court with specificity the 
discovery to be undertaken, including, but not limited to, identiti• 
of witnesses to be deposed and substance of requests for. admissions 

COUNSEL ARE REQUIRED TO CONTACT THE COURTROOM DEPUTY 1 BY TELEPHONE 
BY 2:00 p.m.,ONE BUSINESS DAY PRIOR TO THE SCHEDULED CONFERENCE, 
TO CONFIRM THA~ ~BEY WILL ATTBND. 

ANY REQUESTS FOR CONTINUANCE OF ~HE STATUS CONFERENCE HEARING MUST 
BE MADE BY WRITTEN MOTION,SUPPOR~ED BY BRIEF AND AFFIDAVIT,PRIOR 
TO THE HEARING. 

CLIENTS MUST BE PRESEN~ OR RSACHADLB BY pgQNE AT THE TlME OF THE 
HEARING. 

~----- ---



IN I::OLUioi!liU., OHIO 

IQQ '-A&T alfiOA~ ITftiO~T 

COLIJfoi•U•, 0+-110 .. a. Ito 

(tll4,4iH••Q•O 

Uol N.U4 aCACH, ,LgRIQ<' 

LtS WQ.IIITH A.VI:NU( 

MU1 JlACH1 HOfiiiCIA n•tc 
(aoa) aa•·••oQ 

U.!:•.HTT)' CLEUE 

THOMPSON, HINE AND F'LORY 

1100 NATIONAL CITY I!!IA.NK BUII •. DINCi 

CL&:0.:·L~!>ID,_O~IO <4<411"1 
I ' .. 

(210) 100·5500 •'Tti.I.K~If'>llf, 
. II ," '' .. ....t 

October 9, 1987 

Arthur I. Harris, Esquire 
Assistant United States Attorney 
Northern District ot Ohio 
1404 East Ninth Street 
suite sao 
Cleveland, ohio 44114 

Barbara A. Rogers, Esquire 
Environmental Enforcement Section 
u.s. Department of Justice 
p, 0. Box 7611 Ben Franklin Station 
Washington, D. c. 20044 

Re: United States of America vs. 
Master Metals, Inc. 

Dear Barbara and Art: 

PAGE.04 

IN Wo'.SI'IINQITQN, b. C. 

!·i'~ hi &U·t:tT, f\1. W 

WAal'tiNOTCn!l, o.c:.aoo~e 
{*0.1:) Ul-&.00 • UI..IIO.IC 8t;MIU 

(216) 566-5717 

Enclosed please find a copy of Master Metals' 
Answer to your complaint in the above-captioned matter. As 
we discussed previously, we are awaiting your initial draft 
of a Consent Decree in this matter so that a final 
settlement can be reached. I believe that you will find 
that Master Metals' facility has been dramatically improved. 

I look forward to your draft in further 
efforts in settlement of this matter. 

MAC/nab 
Enclosure 
ce: Mr. Douglas Mickey 

William Schonberg, 

Sincerely, 

'/!Jt./c< ~~t-4--
Michael A. c~~rt 

(w/encl.) 
Esq. (w/encl.) 
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ENFORCEMENT REFERRAL 

DIVISION OF SOLID AND HAZARDOUS WASTE MANAGEMENT 

To: Enforcement Coordinator 

From: (District Name) 
J 

Date: ,., 88 

1. .Responsible Party 

2. 

(a) Name M A fl.. 1<- '$' c C"M E' N r c. 0 M f't'l f\) y 

(b) Address _7.<-~'3"--'-1_5'""-__ _:.f4-'-"<A.::...<.:::::..:.o:..:.'!:""-'A"'--_..;.(<2...:::..;c:l:::._:A~{JL.-_____ _ 

' 
tlu..@.ot(A OH1o "i'-/,2.02.. 

I 

County: PoR-rAGE 

(c) Contact Person: GAI('f<.IN 

(d) Telephone No.: (211..) S~::Z..-IC../5 

RMponsible Party 

(a) Name: MAST"!:: I'<:: 

(b) Address: .z.eso 

· ( G rr AJ c 1!1.. A -ro ~ 

ME:'T'ALS 

• 
) 

Q/-1 I 0 

oF" 

'-11../11'3 
• 

(c) Contact Person: ---lD::w.O::...:::l..\l>..l.iGw..l _Ac_$.,_ __ ..,!M..;..!._:I_~C.....!::K'-'C::::· -"~'---------

(d) Telephone No. : __:(~Z:...:.,.f ,'~-)~G-,_2..~1__:_::::2::....::'3::....::Ca::_:_/ _______ _ 

3. Regulatory Status (check appropriate lines) 

-""X~- T,s.D, Facility (Permitted) 
LJIJ .. s+e.r m .. +ai:D 

---- TSD activity (Unpermitted) 

_____ Transporter 

~--- Solid Waste (License and/or PTI) 

4. Violation Description: 

(a) Location of Violation: 

---- Generator 

------- Small Quantity Generator 

_..c.X~- Unpermitted/Unlicensed 
Solid Waste Disposal 

[ mo....-ks ~"""+ t'v-o 1 ....... ;.D 
• 

M A -re: If! 1 A L WAS 

A DE:M Q LOc:Aie:.b 

AT 1000 
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(b) Nature of violation. (Specific description of violation, regulation 
or statute violated, a statement of how long or how often violation 
~as occurred, and environmental and/or health effects of violation.) 

!"()-a-~(} :.n rud- ('C?J-'fc, c re r.l • 
M/t> t~nd o,M/QI ...,q,.,.;- "''trnoCt- ll'la9 wade.. 

' 
c(bm /11<7.sl-.r ~~/s 

tbaw .. r pb) was d"u»;aed nf-
r!W.I>"'d .hy /llcu-k: ('U?•e.;,l-- Cb,;;.,Ro""r· tfi/'#<J'J,9;, a. ,R~"H'/()CI..: 

~ly.:/:: o~ -f-/1._ a:ZJ'lloct.. If' lo<J tvn~ t-t- Cravr-fd i-<t /lfo_-.tu- ,/lln'::d: 
~ ' 

't/ure,oA £;,vi.sa,9.V £hv. ..::z;,c. - 7·Cl·l2 ...-'$""~'") .sA"'"'~"- 'If,, "l"t 

t?'~?.th -It! be.. I'JM)u;~ezrdoc.t.: pre.vt(w.sly 7 O+io EI>A ~,_.6/e.t: 

d #e J"l<>y vo.:-h... /uh'f?t'..l t:?.f- '-lltt ~(.A!~ t!Y'u,;,p ._,.,/,()wet/ #.e. 
I I 

f<!tJ--n_ ~ t,e. /,;.;:~,;,rc/()1!/.: VI~ .(:;,1> -ltJ Jt/'Ctf:t ..,:(;,;- J.Hr~o/ t:>ifll ~ ,/,.;&1,1';;), 

.fc;p.p/,;Af ;v C't-'Vftl -4rJ.m k/.;;/.: tv'PI'-M biJ M 

Jample r~.::" ~<; I'? t'Ovtd t:M .11/cJI/ § /9.f'7 

0c*'6v- 7. 19.57. 
• 

t'O/IH;.n ... d IL/url ..£/•e. .·l<:>e tJ./od:- deh<p~t:l af ~t. /ll<>rk- ::- rt. •••• -t ... r 
; 

6w;&tJ;~v pl"f)J;.frfu wo.:: /,e;,:;u:•dev..: yq- .bead ; )()u/~v.er-
r (wt#l ol~) · 

-#t. ~t?Sf~, o#o- be/,rf «'tje tt/) o11d ,.t)lon,p/ ,;u n;/1-~# .6o¢t.:;, 

-h:s·h:tl ,~>o;, h.:>';iltJr/ttu~. ffPA r;w~..:of?.:,n.c ~)n 
d. l~>s+- . 

~urft;-hve/lu;.t' o.,t; "•-·ne..se.-,'-"c;JJ-;.?Ie.:. bv1.sop v al.::o 

.. .'Cl'mpkd cM-q ,01 k.s ~ r/'vrHne.. ,sl,;p q-f- /}lt7s/'er /lJe..h:,/:; 

(;'~ber !7 ...J'O"'IJ)~~ .I?'P mllt'c. fOr hec;d 9' t1.d.-,.;.;,.;, 

Alll>'UFber P' 110.11 .ho~<>r-./Jv.:; J:i,.;;,s; ...., 01rcl<--du/ 

#e ..:h? .,;J,p...,_e,..,f- .-fan/ ltd .b§t !)lark $: ~-o?' {dw-.Jh.q~d o+ 

~th'tJ ..:~fc ;;,~n/ov,.. *' t'cJ/J~N,;,o+~.V C/J--om 

; 



roll-o# /?oil~~ br:u.k :n, /lJt:>-.t:fr..r fllclr::-1~ . ancl hQ.t: ronc/vrr-,.t/ 

J'o"' t .. --o J! cuHI tv t'l f-u.- ·h:,;, n " tl'f #e. "~~-, ,., /! ... ~, .fe- . ~ vt. r; r • 
y./,;;:; efltud: /.r .110-l-- "'~j?~~Q~ ,4z &nr <.Me.. c/o..rtu·e. 

~ , 
lz"lc/ n-1- ,#P"'" . tit o#..'r1Hfl n,,M'"~,;u,-:1:7,-j (!)arl:..::: fltn,otl-

ttJOs ndv'NRrk ~haf tUJ Mfk•-1-r.. clv.tet ~ ;>leut Weulel 

!zttve_ ..,lz, .bt:- P1ur.ID,hnl tun/ ...:""""'·;,tluL ;!; "lu'cr q~nv:<~l 
jl}J,..k_::: c~lj!-~- ")owl.:/ ol..to oc/e:/n::.: j.)()lorhd/Ao~c bill (//(?1.?4H,.:. 

' 
a,.. t/,oltrh'cn-:: 1/,curruU i;'l /llt~rit-~ ~t!.hf : 

_- /h.n..:J>.?rtr:<--hc'n or 1/,n,;:HMI-I'esh>d' ho.un:loas tJCjsfe.. C/IC 374.5-~~ -d:/0 

~- /,M:.n.reor-1-er /lof /DtdO Rcy;s?'~r-<>d.J 0/IC .37~5 -5~ -11 

' • JX:,posol cr /l,:/0111r:;/ol/.s- tvb.:f,_ o-1- V'<?,;xr,..i-thcL 

- 7sl> frio r ,n. t1 11 c c:. ..!' lruul ore:/.!: CJ /1 C 3 7 41.5-G s- ._1- a I 

b. (/,o/,f?c'/1: /JJcvrr,d/ .by ;'1/,;;.sY<.r /ll~l.: 

• hilq~ ~ cAon>cT..rl;~ wa- c-1-c.. ,Rn:,cw·-l<j 0/JC- ~7.;15- ,:5;;i-l/ 
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(c) brief description of complaints from the public against the 
0arty(ies), if any. 

(d) Chronology of events (site inspections, letters, meetings, telephone 
calls). Describe enforcement action already taken against entity for 
this violation (including letters, telephone calls, meetings). 

C. 0 M PL.. A •, N T"' 9-L/- 87 

"'1-8-87 

c I T'Y 

0 • 

oF' vI Ot..A.'T"' I 0 N 11-I0-87 

M e:1 

I 

C.oPi aF' C.LO'SIARE:" PLAN i'"o OE:f'A "3-ZZ.-88 

(e) Index of documents (copies attached). 

C:.oMPt..A'•>JT' F"o~'4 t Nore;s 

Pe:-I{'SotJA L ON 

LA<! eH 

C:.li'( 

* LE'lTE:& 

L e:: rrc& 

*' oc:PA. 

MAit.t<S 11·1·87 
' 0 

CtrY QF"f:'IC.IAL I.....E'T[E:tl!. /o OePA 

M.-.~K.$' <E"ME:iJT AITN't LCT[£/C._ "T""O oE::PA. 11-1'3·87 

D~AF'I 
MA~K~ 

C:..Lo"><A.~E:" Fc...AI\) 11-Z.S-87 (~cc.E:;ve:b 3·18·88) 
C:.e;-MCI\JT A7T"NY LE:""Tr"e::te.. i'"o ot::PA 1/·'30-87 

M A~ I( S C.~ E: .01 A 'IT N Y t... E: IT cR... To D t:: PA I - I 2. -86 
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(f) Index of physical evidence (copies attached). 
. " . 

coLLE:c:.rEc 1-'i-B? ....-.SJ "!-U..-A7Q;hcPA) SAMPLE$ 

St ti:\ES TAKE:N 9 -IS-67 (API'~~l<.. t'Z.) 
M A:> re; 1!... M c&Plt 5' 

• ...., OEPA :SAMf'LE:" rS c:-s l.ol L rs Re:-c:. e: 11.1 e:=c 1 o -7-8 7 

M A"!jfC:B- M !!:T-"\ L oN "1- 28-87 

M II I( I( '5 C. CM E:l\}/ ' "S 'rt: 

M A :5'7"' e;; rt. MCT"At ON 11-'i-87 

Pt..AN I'Z..·I-87 

(g) Witness list (name, address and phone number of people with firsthand 
knowledge related to the violation) 

t:l A 1/ ~ L j P S i"~ e:: lJ.. ~ C 1 T' '{ oF" A 1.J.. R. o A!. A _$"~ 2. - (, I 3/ 

I(RtS C,oD11:"1S.- Qe:-PA- Ns;l::,o '-/'Z.$-"!17( 
No <..oi\JG£(. > , 
..., c._ "' s -r • rr ~ r;; __.I:>"-'A'-'-"\J-"10:=---M'-'-'-.=:IA'-'N-=-=c;'-'o:::...:..;rJ:.._-_.:E"::...;..N"-'-V-'tc...:;.S"_,_A..:..::G::..;~::....-----""'-"Z."'(.""7 _-_..0<-9.!...!.~~0 

haN GAtt~;N;- MARKS c..e:=Me:r-Jr ~l.Z-11 .. 1<:; 

Ma~K M£=ye:=~s- MA.E:Ks c.cMt;;I\Jr 5'-Z-It..IS 

~Coer. C.l'llli!.SoN- ATr!J'I MA~I<S C.E"'MeNT"L/'34-S"!S'j 
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5. 

(h) Extenuating or mitigating circumstances. 

AI A 
ffl, ft. 

(i) Possible measures to remedy the violation (e.g., repairs, new process 
!'3qui:--""l')"'t, new procedures, etc.). 

* bt- t:YtrcM*'"".,"~ vni a- r.4rn--<>l c lo..s~<re.. ?; lo.n 
' 

qlp!Pnd Ott CJ)M.? ePA. f/?o.:-114"' /lle.7o/: ,mu.-7- etAde.r-n:.Re.. 

Q/()/1t;ve-me.nr lJn'l;p.m.J (e?'l#; t'o" cvlr/n.,J7~.A.J l.f't:l"'t?hilp /,£ 
r IV u} •' 

/1Ut..::..-o h e..--1. P10 , t. at. "lf,,,.u--,b ~ ant:/ Mo.:+c... 
/?to 1"V-I t:d.s 1771 - S/" c. r ft :ft> ,PI"' v 1 iY t.- -.141_ t; .,t.. e, II uh:~ ~ ,I e.,. P'"' ~"':~ J..s 

Request for Enforcement Actl~n t!f,n. )>17lJ>e;l~ eY/.S_,bl)..rtd-1 ()-/!" /A orrorr:/o-.;lc L

tvt;/1, .roln:l a.nel h~:.c.Y./ou.s u/a,~T'-' nor.;/Q_-/?(1'-!.s. 
(a) Contacts: ' 

District Contact: fllt:i;-k. '"1:-uylr'o. n 

Centra 1 Office Contact: __,11.:....:..,'ll:...:
1

j,::..L=-.:::._n:;,::Q:...;II:...;,.O.,r.fc.;t.-::::.,. ___________ _ 

Legal Office Contact: 

Other Government Contact: 

(b) District recommendation for enforcement action: }?~hrYQ( of .fl/t~rit-S 

(lVI"r!".f Coh'l)t'-''lf -.i. khio /lt!O -1-o ob;.q,;, p.I'VJ) tr 
; , ' j 

ela.rura.. 7?e-Fe-r~l (J.f. /11t?..s-!y: ,d/e...m/-.S ro u.s:E./'?R 

a!Jr t::ld<Uhi;, · t:tf VItae.. t/l'iJ/~;-??~·11.$ * 'Mu;.. 
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(c) Recommendation with respect to publicity: 

Signed: Date: 

Approved: 
> 

Date: 
(District Unit Sup rvisor) 

Approved: ~<,k:z~· Date: 4-ZJ-[?'6 

Jill lOili M M K l( II IH(-J( lHI-lE M-lE IE ll M 1111 ){ llll K K ll II){ !liE II II){ II !liE It H){){ M-li*M-lE-lE-lE*II-lE !Ill M M II K KIt){ 101 K K ){ ){ MM-ll KKK !IIIII K K 

ENFORCEMENT COMMITTEE 

Action Recommended: 

Assigned To 

Date 

0755S 

/ 



~ . '•/ 
?none~ 

t 
er 
f:ied 

L'iGS: 

CJ-L}-87 

~ 
9-8-.87 

~ND.ATIONS: 

SUSPECTED SOURCE: (Name, Address, Phone) . 

i'1 A $1~ 1Z . 1'-1 <::TAL S 

C:.<..E::v<:::"<...AN b 

DATE OF \o.'RIT'IEN FOLLOi-1 UP _____ :._ __ 

tc·~~·-

Specializing in Removal and Replacement 
Commercial and Residential Work 

:::CTIVE ACTION AGREED 'IO BY SOu"RCE: 

:::x:rs: 

§tt[ark's CemeJlf, !Jlc. 
Fully Insured & Bonded 

Over 20 Years Experience 

DONGARRINI 
Construction Division 
Manager 

' .. 

Office: 
562·7021 
562·1615 
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~rJ 
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Envisage En,.ronmentallncorporatt.j PO. Box 152 Richfield. Ohio 44286 
Phone (216) 526·0990 

Hr. Douglas Hickey 
Master l'letals 
2850 West 3rd Street 
Cleveland, Ohio 44113 

July OS, 1987 

Ret Rotary Furnace Slag Analysis 

Envisage Environmental obtained a representative sample of the 
"slag• material resulting £rom the operation o£ the Rotary Kiln 
Furnace at the !'laster l'letals facility. The sample vas obtained on 
June 12, 1987. 

The slag sample vas an•ly:zl!'d using the EP Toxicity Tl!'st as 
dl!'scribed in 40CFR Part. 261, Appendix II. The results 

. 
are as 

:follows: 

tt~~~!-~en~~!~Y~n~ &E_Ig~!£!~~-B~~Y!~ B~sY!~~~g_ggng~n~~~~!gn 

Arsenic 0004 < 0.5 mgs/1 5.0 mgs/1 

Barium D005 0.2 mgs/1 100.0 mgs/1 

Cadmium DOOG 0.04 ags/1 1.0 ags/1 

Chromium D007 0.03 mgs/l 5.0 mgs/1 

Lead 0008 1.8 mgs/1 5.0 mgs/1 

l'lercury D009 < 0.05 mgs/1 0.2 mgs/1 

Selenium DOlO < 0.1 mgs/1 1.0 mgs/1 

Silver 0011 0.03 ags/1 5.0 mgs/1 

The above analysis shove that. the slag generated at. the Rotary 
Kiln Furnacl!' is not a charact•ristic hazardous waste due to aetal 
content. l:f you have any questions, :feel :free ·to call. 

br 
David K. Munson 
Regulatory Compliance Manager 
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.;tate oiOh.i.o £nvir-onme.a.tal. Protection Ageacy 

Northeast District Office 

Twins!Mg. Ohio 44087·1969 
(216)425-9171 

September 22, 1987 

Mr. Robert Peters 
Wadsworth Testing Laboratory 
•u~v Fourth SLreet, S.E. 
""" "'"', Ohio 44707 

Dear Sir: 

On September 22, 1987, I spoke with Ms. Karen Knudtsen of our office. I 
explained to her that a sample I had collected for an E.P. Toxicity test, 
corroded our stainless steel mixing bowl. I would be very interested in 
having a pH conducted on these two samples, W-870916-1. The samples are 
solid, however, if it is possible, I would like you to obtain a pH. 

Thank you. 

Sincerely, 

""".~ -:l2> ~ --
Mark Bergman, R.S. 
Environmental Scientist 
Division of Solid and Hazardous Waste 
Management 

MB/sp 

cc: Sue Buchanan, Central Office 

Richard F. Celeste 
Governor 
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ANALYTICAL REPORT 

PROJECT NO. 2-870916-l 

MARKS CEMENT DEMO SITE 

Pr.,.,ented to : 

SUE BUCHANAN 

OHIO EPA-DSHIIM 

WADSWORTH/ALERT LABORATORIES, INC. 

Bob Peters 
Project Manager 

Marvin W. Stephens, Ph. D. 
Vice President & Director General Laboratory Program 

ocr -1 IVB7 

OHIO EPA-N. E. D. 0. 

RECZiVE:l 
October 1, 1987 

CORPORATE AND LABORATORY: Canton. Ohio (216) 454-5809 
LABORATORY: Cleveland. Ohio (216) 642·9151 
LABORATORY: Bartow. Florida (813) 533-2150 
SOUTHEAST REGIONAL OFACE: Lexington, South Carolina (803\ 957-6590 

24-HOUR CLS'i7 ~:CiE: (216) 454-8304 

O~IQ EPA 

en o 5 1987 
CrY, cf ~CLIO & li-'.Z. '.VAS<E i~GT. 



!:.!ill~) WADSWORIH/ALE:!=\"1 
l:Jl1111 LABORATORIES, INC. 

t!!!!!' 
COMPANY : OHIO EPA-DSHWM 
LABORATORY ID : 2692-42333 
SAMPLE MATHII : SOLID 

METALS ANALYSIS REPORT 

SAMPLE ID : INTIAL COMPOSITE FOR 2 WASTE PILES 

RECEIVING DATE 9/16/87 

Leachate testing in accordance with USEPA Manual SW846 Method 1310 

PREPARATION -
ELEMENT ANALYSIS DATE 

Silver 9/22- 9/24/87 
Arsenic 9/22- 9/24/87 
Bari= 9/22- 9/24/87 
Cadmium 9/22- 9/24/87 
Chromium 9/22- 9/24/87 
Mercury 9/22- 9/25/87 
Laad 9/22- 9/25/87 
SeleniUIII 9/22- 9/24/87 
Final pH 9/22- 9/25/87 
Initial pH 9/22- 9/25/87 

ND - NONE DETECTED 

RESULT 
(mg/1 ) 

ND 
0.015 

2.9........--
4.0 

ND 
ND . 

360-----
ND 

5.5 
11.5 

DETECTION 
LIMIT 

0.01 
0.005 
0.1 
0.01 
0.02 
0.005 
0.05 
0.005 

RECi:IVED 
CP.IO EPA 

OCT 0 5 1987 
C!V.cf ~OUD 0.. HAZ. WASTE MGT 



WADSWORTH/ ALE;:\T 
LA60RATORJE3, INC. 

COMPANY : OHIO EPA-DSHWM 
LABORATORY ID : 2692-42333 
SAMPLE MATRIX : SOLID 

ANALI~ICAL REPORT 

SAMPLE ID : INTIAL COMPOSITE FOR 2 WASTE PILES 

PARAMETER 

pH 

ND - NONE MTECTED 

PREPARATION -
ANALYSIS DATE 

9/24/87 

RECEIVING DATE 9/16/87 

RESULT 

11 

DETECTION 
LIMIT 

RECeiVED 
Cl'IO EPA 

CCT 0 5 1987 

su 

CIV. cf ~CLIO & t!AZ. WASTE /AGT. 



l~_ l.lj_1_ WADSWORTHiALE;:;T llU LABORATORIES, INC. 

" 
COMPANY : OHIO EPA-DSHWM 
LABORATORY ID : 2692-42334 
SAMPLE MATRIX : SOLID 

METALS ANALYSIS REPORT 

RECEIVING DATE 9/16/87 

SAMPLE ID : BURIED COMPOSITE FROM TOE & SIDE OF SLOPE 

Leachate testing in accordance with USEPA Manual SW846 Method 1310 

PREPARATION -
ELEMENT ANALYSIS DATE 

Silver 9/23- 9/25/87 
Arsenic 9/23- 9/26/87 
Barium 9/23- 9/25/87 
Cadmilllll 9/23- 9/25/87 
Chromium 9/23- 9/25/87 
Mercury 9/23- 9/25/87 
Lead 9/23- 9/25/87 
Selenium 9/23- 9/26/87 
Final pH 9/23- 9/26/87 
Initial pH 9/23- 9/26/87 

ND - NONE DETECTED 

RESULT 
(mg/1 ) 

ND 
0.12 
2.7 
1.4v" 

ND 
ND 

130 ,_..-
ND 

4.9 
11.3 

DETECTION 
LIMIT 

0.01 
0.005 
0.1 
0.01 
0.02 
0.005 
0.05 
0.005 

RECZfvED 
C'i-:iO E?A 

OCT 0 5 1987 
!:IV. cf WUD &. HAZ. WA'Sr'!. MGT 



COMPANY : OHIO EPA-DSHWM 
LABORATORY ID : 2692-42334 
SAMPLE MATRIX : SOLID 

ANALYTICAL REPORT 

SAMPLE ID : BURIED COMPOSITE FROM TOE & SIDE OF SLOPE 

PARAMETER 

pH 

ND - NONE D'ETECTED 

PREPARATION -
ANALYSIS DATE 

9/24/87 

RECEIVING DATE 9/16/87 

RESULT 

11 

DETECTION 
LIMIT 

su 

CCI 0 5 19'07 



I 1 1 l 

til 
'.~!.~DS'.~!Q!:lT~ .' .~.!...::~T 
LA"!ORATORIES, INC. 

QUALITY CONTROL SECTION 

REC~iV5) 
OP.i'J i:?A 

( -- ~- ,~-~ :' . I I . " ·~:..I \..J _IV ,.. . ..., 

CIV. cf ~CUD & li.'L WA':7:. I.IGT 



\111/\r"'\C\1\/f"\OTU/ 0,1 I:~T .. ," ..... -··-· .... , . ·--· .. 
LABORATORIES, INC. 

MATRIX SPIKE DATA 

LAB ID PARAMEI'ER 

42333 Arsenic 
870924 Barium 
42333 Cadmium 
42333 Chromium 
870924 Lead 
42333 Mercury 
42333 Selenium 
42333 Silver 

SPIKE 
PERCENT 
RECXJVElW 

92 
94 
93 
97 
99 

100 
102 
106 

SPK/DUP 
PERCENT 
RECOVERY 

94 
92 
94 

100 
95 
97 
98 

102 

C r--- ,, ,::; ·1r-~-1 ·;,.~! \,; v .:~ 

CIV. cf ~CUD&. hAL V•!A':.I=. i~\C7. 



\AI A r""''~'IIII""''O"T"LJ, 1\ I c:::-r 
f'tr'\ ..... '-''f'f'-'1 II I 1/t"'\l..._, 1 I 

LABORATORIES, INC. 

PARAMETER 

Aluminum 
,.,..,_.;'"'ony 
Arsenic 
Barium 
llery 11 i um 
Cadmium 
Calcium 
Chromium 
Copper 
Iron 
Lead 
Magnesium 
Manganese 
Mercury 
Nickel 
Potassium 
Selenium 
Silver 
Sodium 
Strontium 
Thallium 
Zinc 

MATRIX SPIKE RECOVERY 
CONTROL LIMITS 

WATER RECOVERY 
CONTROL LIMITS 

75-125 
70-130 
61-137 
79-114 
70-114 
75-115 
74-115 
73-117 
82-110 
73-118 
62-126 
76-120 
82-113 
8D-120 
79-111 
77-113 
.50-130 
79-110 
84-112 
78-118 
62-129 
68-124 

SOLID RECOVERY 
CONTROL LIMITS 

75-125 
55-145 
42-156 
71-123 
59-124 
65-125 
63-126 
62-128 
75-117 
63-129 
46-142 
65-131 
74-120 
70-130 
71-119 
68-122 
30-150 
71-118 
77-119 
68-128 
45-146 
54-138 

REC:!VID 
C'f:l'J ~? ,l, 

· .. · 



IAif;.t""'\l"''"'r"''QTI.J ,'I\! 1::::;1 
V\lf"'\U..:JYY ...... I II I II t""\1 ........ > \I 

LABORATORIES, INC. 

METALS ANALYSIS REFQRT 

CtMPANY : Wadsworth/ Alert Laboratories 
~ ID : 9087-90924 
SAMPLE MA1'RlX : WATER 

SAMPLE ID : INTRA-LAB BLANK , 9 /24/87 

PREPARATION -
ELEMENT ANALYSIS DATE 

Silver 9/24/87 
Arsenic 9/24/87 
Baritun 9/24/87 
Cadmitun 9/24/87 
Chromium 9/24/87 
Mercury 9/24/87 
Soditun 9/24/87 
Selenium 9/24/87 

ND - NONE DETECI'ED 

• 

REX:EIVING DATE : 9/24/87 

RESULT 
(mg/1 ) 

ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 

DEIECtiON 
LIMIT 

0.01 
0.005 
0.1 
0.01 
0.02 
0.005 
0.01 
0.005 

Rl:C:iV@ 
C!-:!'J E?A 



l.jl_LJ ... ·--···~--.. '·· ~--
tl!l~JJ VV/4.U~IJVUn I nJML..:=:-'1 I t!!!l!J LABORATORIES. INC. 

METALS ANALYSIS REFORT 

COMPANY : Wadsworth/Alert Laboratories 
~ ID : 9087-90925 
SAMPLE MAmiX : WATER 

SAMPLE ID : INI'RA-LAB BLANK I 9 /25/87 

PREPARATION -
ELEMENT ANALYSIS DATE 

Silver 9/25/87 
Arsenic 9/25/87 
Barium 9/25/87 
Calcium 9/25/87 
Cadmium 9/25/87 
Chromitun 9/25/87 
Copper 9/25/87 
Iron· 9/25/87 
Mercury 9/25/87 
Potassitun 9/25/87 
Magnesitun 9/25/87 
Manganese 9/25/87 
Soditun 9/25/87 
Lead 9/25/87 
Selenitun 9/25/87 
Zinc 9/25/87 

ND - NONE DEtECI'ED 

RESULT 
(mg/1 ) 

ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 

9/25/87 

DEl'EcriON 
LIMIT 

0.01 
0.005 
0.1 
0.01 
0.01 
0.02 
0.01 
0.05 
0.005 
0.5 
0.01 
0.01 
0.01 
0.05 
0.005 
0.01 

REC~iV@ 
C~I'J ::?A 
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LABORATORIES, INC. 

MEI'ALS ANALYSIS REroRT 

cx:MPANY : Wadsworth/Alert Laboratories 
~ ID : 9087-90926 
SAMPLE MAmiX : WATER 

SAMPLE ID : INTRA-LAB BLANK , 9/26/87 

PREPARATION -
ELEMENT ANALYSIS DATE 

Arsenic 9/26/87 
Beryllium 9/26/87 
Copper 9/26/87 
Me=ury 9/26/87 
Molybdenum 9/26/87 
Nickel 9/26/87 
Antimony 9/26/87 
Selenium 9/26/87 
Thallium 9/26/87 
Tungsten 9/26/87 

ND - NONE DEX:ECIED 

tm::m:VING DATE : 9/26/87 

RESULT 
(mg/1 

ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 

DETECI'ION 
) LIMIT 

0.005 
0.005 
0.01 
0.002 
0.5 
0.04 
0.2 
0.005 
0.1 
0.5 

REC~iVED 
C~I'J EPA 

CCI G 5 iS37 
Cr-'. cf ~CUD & HAZ. WAoi'; rAGT 
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Envisage En"'r•ronmentallncorporat~~;d PO. Box 152 Richfield. Ohio 44286 
Phone (216) 526-0990 

nr. nark hrgJ~&n 
Div of So.lid & Hazardous llaste Kgt 
Ohio Environaental Protection Agency 
2110 East Aurora Road 
Twinsburg, Ohio 44087 

nr. Bergaan, 

Tbe results of our saapling of the "Slag Pile• at the Raster 
Retals facility is enclcsed, along vitb the results froa saapling 
at the Karle's Ceaent Duap Site. An explanation of aaapling 
procedures and results is included. 

I would like to eapbasi:z:e tbat the slag saaple froa the Raster 
Retals facility vas obtained prior to the segregation of the 
slag. An analysis of the segregated furnace slag is being 
perfarsed at this tiae, with results to follow soon. 

Please review the enclosed results as soon aa possible so that 
all interested partiea can aove forward with a solution. 

If you bave any questions regarding these analysis, please feel 
free to call. We are available to aeet with you at any tiae to 
discuss this situation. 

cc: ftr. Douglas Rickey 
Kaster Ketals Inc. 

Rt~~ 
David K. Runaon 
Env~sage Environaental 

RECEIVED 

NOV • 5 1987 

OHIO EPA-N.E.D.O. 



Envisage Enlt .tonmentallncorporatt..J PO. Box 152 Richfield. Ohio 44286 
Phone (216) 526·0990 

. . -
't - - - .. -

Hove.O.r 02, 1987 

Br. Douglae Hickey 
Bester Hetals 
2850 West 3rd Str.et 
~~•veLand, un1a 44113 

l ~c-.~ I --· EP Tox!=ity Analysis - Bark's C.aent Duap Site Per-=~ 'I· H- 3 i 
Enviaage Enviranaental obtained aaeplea o1 the dirt/slag eixture located at 
the Bark'& Ce..nt Duep Site. The waate eaterial tranapartod to this aite by 
Bark'a C.aent bad already b.en aixed with other conatruction waatea and 
topaoil/dirt. 

Tho aasplea obtained were •• follows: 

ll One cospoaite o1 aultiple grabs fros the 2 filled duepstera, designated 
sa •container Cospoaito•. 

2l One cospoaite o1 aultiple grabs along base o1 area/pile where Master Betala 
waste .. terial was placed, deaignated as "Pile Baae Cospaaite•. 

3l One coapaaite o1 eultiple grabs along top of area/pile where Bester Metals 
waste saterial was placed, designated as "Pile Top Cospoaite•. 

The •••plea were obaerved to be aixtures o1 lDOBe dirt, rocks, construction 
wastea and alag·liko chunks. i•gh coeposito aasplo was handled a.paratly in 
the following .. nner, prior to testing: 

•GrCDD weight of Original aaeple obtained. 
-Chunka/rocks were a.parated fro• the original sasple and weighed 
individually. 

-Chunks/rock& were crushed to desired seall particle size. 
-Loose dirt was cruebled and weighed. 
-A ro~ntativo portion o1 each coeponent was coepaaited, 
based on weight percent contained in the original saeple. 

-This coeposite was thoroughly aixed and 100 gsa obtained for 
EP. Toxicity teating. 



Analysis Reportlcontinuedl 

The resulting representative saaples vara analyzed per tha EP Toxicity Test as 
dascribad in 40CFR Part 261, Appendix II. Tha rasult.a ara as :fallc:nrs: 

Regulated 

~:t!!- £2l!E~t!!:t!:!U!!!! ~!!!!!!!!!!:!: CO!P!!!it! E!!! Tap f!!U!!!~-

.Arsanic 1>004 s.o 'B!!S/1 < 0.05 ags/l < 0. OS ags/1 < o.os ags/l 

Bariua DOOS 100.0 '8!18/l 0.35 ags/l 1.80 ags/l 0.68 ags/l 

Cadaium DOOG 1.0 'B!!S/1 0.03 ags/1 0.42 ags/1 0.72 ags/1 

Chromium D007 s.o 'B!!S/1 0.02 ags/1 < 0.01 'B!IS/1 0.02 ags/1 

Lead D008 s.o 'B!!S/1 0.20 ags/1 18.5 'B!!Sil 195.0 'B!!Bil 

llercury D009 0.2 ags/1 < 0.05 ags/l c o.os ags/1 < 0.05 ags/1 

S..lanium DOlO 1.0 ags/1 < o.os agsll < o.os ags/l < 0.05 ags/1 

S11var DOll 5.0 ags/1 c o.os ags/1 < o.os ags/l < o.os ags/1 

Tha mbova analysis indicatas that tha aatarial in tha duapstar containars do 
not :fail tha EP Toxicity Taat. 

Tba samplas takan :from tha areas vh•re th• llast•r ll•tals vast• ••t•rial v•s 
plac.-d axhibi t EP Tax Lead abova tha S. 0 ag/1 liai tation. This raaul t 
correlatas to tha analysis par:faraad by the OEPA on grab saablas obtainad by 
thair parsonnal. 

To raitarata our pest t•laphana canvars•tian, llr. llark Bergman o:f OEPA insists 
that tha :furnaca slag !>to segregatad in cl•an s•parat• druas. Also, th• 
:furnac• slag cannot ba s•nt off-sit• until an analysis is parforaad and OEPA 
approval is ri'Caivad. 

If you hav• any quastions, feal !rea to call. 

cc: 11r. llark Bargman 
OEPA, Tvinaburg 

v~~ 
David X. llunson 
Regulatory Complianca llanagar 

---
Envisage 
Environmental 
Incorporated 
P 0. Solll!W Rld'lheld.Ohl044286 

Phone(2Uil~ 



Envisage En\. .tonmentallncorporat'- .l 

Hr. Douglas Hickey 
Raster Ket.als 
2850 West. 3rd Street. 
Cleveland, Ohio 44113 

October 16, 1987 

Re: Rotary Furnace Slag Analysis - 09/28/87 

P.O. Box 152 Richfield. Oh10 44286 
Phone (2 16) 526·0990 

Envisage Environaent.al obtained a representative sample of t.he 
"slag• aat.erial reaulting froa t.he operation of t.he Rotary Kiln 
Furnace at. t.he Kaster Het.ala facility on September 28, 1987. 

The slag aaaple was analyzed per t.he EP Toxicity Teat aa described 
in 40CFR Part. 261, Appendix II. The results are aa follows: 

Arsenic 0004 

Bariua 000:5 

Cadaiua D006 

Chroaiua 0007 

0008 

Kercury 0009 

0010 

0011 

< 0.05 age/! 

< 0.05 age/! 

93.0 aga/l/ 

0.8:5 aga/l. 

1, 000. 0 aga/l. / 

< 0.05 •gall 

< 0.05 111gall 

< 0.05 •gall 

5.0 mga/l 

100.0 aga/l 

1. 0 aga/l. 

5.0 •gall 

:5.0 aga/1 

0.2 111ga/l 

1.0 •ga/1 

:5.0 aga/l 

The above analysis shows that. t.he alag generated at the Rotary 
Kiln Furnace ia a characteriatic hazardous waste due to aet.al 
contaainants, Lead and Cadaiua. Apparently, the slag pile was 
contaainated with other types of waste aaterial.s. It is 
recoaaended that you aegregate the furnace alag in clean druas eo 
that we aay aa•ple this aaterial exclusively, without the 
potential contaaination froa other in-plant sources. 

If you have any 

Regulatory Cospliance Manager 



State of Ohio Environmental Protecdon Agency 

Nonneast Distnct Office 
2110E..,uroraRoad 
Twinsbura. Ohio 44087-1969 
(2!6i 42.5--9171 

Richara F. Cdeste 
Governor 

t 
\ 

( 

CERTIFIED MAIL 

!iovember 10, 1987 

Mr. Mark !!eyers 
Marks Cament Company 
7315 Aurora Road 
Aurora, Ohio 44202 

Dear Sir: 

R"'· ~. MARKS CEMSIT DSMO SITS 
PORTAGE COUNT~ 

COMP!.A!NT #815 

On September 4, 1987, this Agency received a complai~t that ~aste 
lead 3lag material from t~e Maste= ~etals f~cil~t7 in c:eveland 
,.-as bei~g du.mped in a demolition fill on S. :1. :!<13 in Au:-o ra, 
Ohio. On this same day I conducted an i~spection on this sit;. 
Nobod7 ~as on-site du=i~g my i~spec~!on. T7o piles of was~a 
materia! ~id appear to contai~ lead res!dua!. : col!ec~;i ~ 

composita sample :rom both ~asta piles. 

On September 8, 1987, I visited Mr. Doug ~ic~ey at Master Metals. 
We discussed the complaint and he confir~ed ~ha~ t~e ~ar~s Cement 
Company had hauled a~ay some of his lead slag~ ·It vas supposed 
to go to a licensed sanitary landfill. A waste ana:ysis a: lead 
slag had been conducted by Wads~orth Testing o~ June 12, 1987, 
and it tasted nonhazardous. 

0~ September 15. 1987, I learned f:-om Mr. Dave ~ipstrgu, of the 
City of Aurora, that the slag piles had bee~ bulldozed flat. Mr. 
Kris Coder, Ohio ~PA, and I visit~d the site e~d took 
photographs. Dirt and debris were covering the lead slag areas. 
There remained one small exposure on the slope of the fill and a 
few chunks of residue had rolled to the bottom of the fill slop~. 

On September 16, 1987, Mr. Coder· and I met Rr. Don Garrini and 
you at t~is demolition site. You confirmed that t7o loads o: 
lead slag had been dumped at this site because the sanitar7 
landfill was closed for the day. Another composite samp:e was 
collected from the uncovered residual. You were advised to 
excavate the lead slag material into water pro"acted containers. 
The excavation was to remain open until testing confi~med i~ this 
material ~as hazardous wasta. Later this same day, both 
composite aamplas wera deltv~r~d t0 1adswor:~ ~~s~ing 

l Laboratories in Canton, Ohio. ·• 
I 
\ 



?s.ge :·T:;.:11be!" 2 
~i)';~mber ~o. i987 
:·!:-g ~·~.:2.=~ ~·Ieyers 

OH:O EPA 
~rE:J o 

On Oc~ober 5, 1987, I ~as noti!ied that both com~os~te sam~les 
tested above the E.P. Toxic standards for lead a;d cadm~um: 
These resul~s qual~fy the waste material as a hazardous waste. 
immediately contacted you and Mr. Mickey from Master Metals • 
informed you that the waste was hazardous. 

I 

On October 7, 1987, Mr. Don Garrini called me to see if this 
~aste material would be hauled back to Master Metals, injected 
into the rotary furnace and then handled as a nonhazardous slag. 

On October 19, 1987, I discussed the above mentioned proposal 
~ith my supervisor, Ms. Debby Berg. Because of other 
complexities at the Master Metals facility, this waste material 
should not be returned to Master Metals for processing. The 
proper way to dispose of this hazardous waste is to remove it to 
a licensed commercial disposal or treatment facility. If you 
contact this office we can recommend several fac~lities which 
•ill qualify •. 

Since the waste found on your property qualifies as a hazardous 
waste, your site has become a land dis~osal uni~ of haz~r1ous 
~aste. Your options are to ~ttempt to lice~se this facility as a 
land d~sposa: unit pe~ the ~eg~lations CFR 40 Sect~on 254 or 
conduct a closur~ per t=e regulations CFR 40 Sec~ion 254 Subpar~ 
G. Should you choose the closure option, you must submit a 
~ritten plan cover~~g all applicable requirements (sue~ as :ime 
schedule, disposal, decontamination, sa:npling, ·cert:!.fic:ition of 
closure and any post-closure ~equirements if ~ecessa~y). Please 
submit a Part B application or closure plan to my attention 
within 30 daya receipt of this letter. 

I! you have any questions, 70u may contact me at (216) 425-9171. 

Sincerely, 

~~~ 

Mark Bergman. a.: '[~~~~~~~~~i~~m~~~~~p~~~~~~~ii~i~l Environmental Sc· 
Division of SelL' 

J'l:S:mo 

RETURN RECEIPT 

' ... 
' ' 



Yfi/y of uftt~ta'ta 

October 29, 1987 

Hr. Mark Meyers 
Mark's Cement 

P. 0. Sex 217. 130 S. Chillicotne Road 
Aurora. Ohio 44202 

7315 Aurora Road 
Aurora, Ohio 44202 

Dear Mr. Meyers: 

Be advised that henceforth, all dumping of anv 
materials upon your property at 1005, 1003,-yQOl, 
997 & 995 Aurora Road, Sublets 669, 670, 671, 672 
and 673 respectively, is to cease immediately. 

Any further dumping in this area will result in 
citations under Sections 660.04 and 660,17 and 
660.18 of the Aurora Codified Ordinances. 

Respectfully, 

THE CITY OF AURORA, OHIO 

?----e ?/z_ -£__ 
David A. Lipstr~-
Zoning Administrator 

DAL/mh 

xc: Mayor 
Law Director 
Service Director 
Council Members 
Mr. Bergman, Ohio E.P.A. 
Mr. Hillman, ODNR, Division of Wildlife 

SETTL.ED IN 17'88 

RECEIVED 

OCT 30 1!187 

OHIO EPA-N.E.D.O. 



~-- ... ; ;:.;.....:.., ::.....-..-L.u~..:....:.:.!.31 Protection Age.ru:y 

~::~~\..~:."'":'• n;~t!"ict Qffice 
2110 E.Aurc<o Road 
Twinsburg, Ohio 44087 ·1969 
{216\425·9171 

November 2, 1S87 

1·1=-· Doug i-l:!.cke:r 
~·!aste:- i·!etals 
2850 ~- Third St~eet 
Cleveland, Ohio 44113 

Dear Si!': 

RE: MA!KS C!~ENT DE30 
PORTAGS COUNTY 
CO:ULAI!IT #815 

Richard F. Celeste 
Governor 

You are receiving a copy of a letter addressed to Mr. Mark 
Meyers. It describes in detail, the dumping of your lead slag at 
a demolition site in Aurora, Ohio. T~o composite samples were 
collected and tested on this waste stream. Copies of the test 
results are enclosed. As you can see, the E.P. Toxicity 
standards for lead and cadmium were exceeded on both samples. 
This waste stream qualifies as a hazardous waste. This does not 
agree with a composite sample tested for Master Metals on June 
12, 1987. Since a discreptancy exists, all lead slag :~ust be 
handled as a hazardous waste until proven differently. Please be 
advised that since Master Metals is the generator of this waste 
material, you share in the liability of this incident. You are 
expected to work with Mark's Cement Company to resolve this 
problem. In addition, all on-site lead slag must be properly 
protected from the elements and environment per the requirements 
of CFR 40 Parts 262 thru 265. All· paperwork and disposal 
requirements must be properly addressed on this waste stream. 

Please send me documentation, ~ithin 30 day3 receipt of this 
letter, which addresses how you are resolv~ng this issue. If you 
have any questions you may contact me at (216) 425-9171. 

Sincerely, 

;J/-"'-K /3vtA~/ _A·-;Lc. 
,/ 

Mark Bergman, R.s •.. 
Environmental Scientist 
Division of Solid and Ka:ardous Waste 
Management 

MB/sp 

Enclosure 



ROBERT OTTO CARSON 
.0.TTORNEY .>.T L.A.W 

653 BROADWAY AVENUE. SUITE 210 • BEDFORD. OHIO. 44146 

(216) 439·5959 

MARK BERGMAN 
OHIO EPA 
STATE OF OHIO ENVIRONMENTAL PROTECTION AGENCY 
NORTHEAST DISTRICT OFFICE 
2110 EAST AURORA ROAD 
TWINSBURG, OHIO 
44087-1969 

RE: 995, 997, 1001, 1003, & 1005 Aurora Road 

Dear Mr. Bergman: 

The purpose of this letter is confirm the conversation which occurred 
during your second visit to the above property. 

My understanding is that your indicated to both Mark and Don that hardfill 
could be brought onto the land without objection from the EPA. 

My further understanding is that the EPA has never issued any instructions 
to anyone indicating in anyway whatsoever that filling of the above land must stop. 

I would appreciate your immediate response if the above facts are in anyway 
inaccurate. 

Thank-you, 

RECEIVED 

NOV 3- 1987 

OHIO EPA·N.E.D.O. ROBERT OTTO CARSON 

11/3/87 



reity of Atuma 

November 3, 1987 

Mr. Mark Bergman 

P. 0. Box 217, 130 S. Chillicothe Road 
Aurora, Ohio 44202 

Ohio EPA, N.E. District Office 
2110 E. Aurora Road 
Twinsburg, Ohio 44087 

Dear Mr. Bergman: 

Based upon our conversation last week, it is my 
understanding that your office was in the process 
of notifying Mark's Cement of further required site 
clean-up work to be carried out on their property 
at 1005 Aurora Road. You also indicated the pos
sibility of the installation of several monitoring 
wells in the area. 

Please advise me of any further action and/or 
communications from your office relative to this 
matter. 

Very truly yours, 

THE CITY OF AURORA, OHIO 

~J~y~ 
David A. Lipstreu 
Zoning Administrator 

RECEIVED 

NOV • ; 1987 

cc: Mayor 
OHIO EPA·N. E. D. 0. 

Council 
Law Director 

SETTLED IN 178& 



ROBERT OTTO CARSON 
A-,-~CRNE'r' AI i..AVv' 

653 BROADWAY AVENUE. SUITE 210 • BEDFORD. OHIO • 44146 

(216) 439·5959 

Mark Bergman 
OHIO EPA 
Norcheast District Office 
2110 E. Aurora Road 
TWinsburg, OR 44087-1969 

Re: Mark's Cement Demo Suite 
Portage County 
Complaint 1/815 

Cercified Mail 

Dear Mr. Bergman: 

November 11, 1987 

We have received a copy of November 2nd letter to Doug Mickey. 

However, we never received the letter referred to in the November 2nd copy. 

You indicate that Doug Mickey is receiving a copy of a letter addressed to 

Mr. Mark Meyers describing in detail the dumping of lead slag in Aurora, Ohio. 

Repeating to make clear to you we have not received this letter. 

Would you be willing to send us this letter or a copy of it to the above caption 

address. We will certainly appreciate it. 

Sincerely, 

(2, #'Ill. ei..d 
Robert Otto Carson 

ROC/tyl .'lfcnvEo 
Nov '3 1987 

OHIO EPA·N. E. D. 0. 
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Envisage Emuronmentallncorporat-=:d PO. Box 152 Richfield, Ohio 44286 
Phone (216) 526-0990 

Hr. Hark Bergman 
Ohio EPA 
Northeast District O%£ice 
2110 East Aurora Road 
Tvinsburg, Ohio 44087 

Hark, 

November 19, 1987 

This letter is to in£orm you o£ the results £rom the latest 
analysis o£ the Rotary Furnace Slag generated at the Master Metals 
£acility. 

The sample was obtained on November 04, 1987 by an Envisage 
Environmental Field Technician £rom the segregated £urnace slag 
material. The slag pieces were crushed in order to obtain a 
mixture o£ small particle size £or analysis. A representative 
portion o£ the crushed slag vas analyzed per EP Toxicity Testing 
requirements in 40CFR Part 261 Appendix II. The results are as 
£ollovs: 

~~~§!_~2n§1i1Y~n~ E~_Ig~i9i1x_E~§Y!1 B~sY!§1~2-~gng~n!~§1ign 

Arsenic D004 0.05 mgs/l 5.0 mgs/l 

Barium D005 14.50 mgs/l 100.0 mgs/l 

Cadmium D006 < 0.01 mgs/l 1.0 mgs/l 

Chromium D007 0.02 mgs/l 5.0 mgs/l 

Lead 0008 0.06 •gs/l 5.0 mgs/l 

J'lercury D009 < 0.05 mgs/l 0.2 mgs/l 

Selenium DOlO < 0.05 mgs/1 l. 0 mgs/l 

Silver DOll < 0.05 mgs/l 5.0 mgs/l 

The above results coincide vith past results o£ •segregated" 
%urnace slag. These results also con%irm that the slag shipment 
handled by Hark's Cement vas analyzed as hazardous due to a 
contamination £rom rav materials at the Master Metals %acility. 

~ECEIVED 

NOV 2 0 1987 



Hast~r Metals Slag Analysis<ll-19-87 letter> 

The EP Toxicity analysis o% the Furnace Slag prior to and a%ter 
this incident has shovn that the regulated metals, lead and 
cadmium, are belov the Maximum Allowable Concentration Limits. 

As a comparison, I am including data %rom previous analysis %or 
the constituents o% concern, Lead and Cadmium: 

!;! !! !!!E.! !Ll2!!! !:Jr li!tl:!!LAn!!.!l!::t:!r ! !l!! .!l!: !l!;!. !!U~!r !H! .! :t: E!r9Y.!!!:t:~2-~9!l9!f!l~ 

ll-02-87 Cadmium<D006l < 0.01 mgs/1 1.0 mgs/1 
Lead<D008l 0.06 mgs/1 5.0 mgs/1 

06-12-87 Cadmium<D006l 0.04 mgs/1 1.0 mgs/1 
Lead<D008l 1.80 mgs/1 5.0 mgs/1 

12-09-86 Cadmium<D006l < 0.01 mgs/1 1.0 mgs/1 
Lead<DOOS> 0.07 mgs/1 5.0 mgs/1 

05-01-85 Cadmium<D006l 0.02 mgs/1 1.0 mgs/1 
Lead<D008l < 0.01 mgs/1 5.0 mgs/1 

As shovn in this data, the Rotary Furnace is d~signed and operated 
in a manner which maximizes lead product recovery and minimizes 
lead contamination in the r~sulting slag. 

Envisage Environmental vill continue to analyze the %urnace slag 
material on a regular schedule. Please reviev this letter and 
respond to Hr. Douglas Hickey o% Master Metals vith your comments 
regarding the handling and disposal o% this non-hazardous 
material. An expeditious reply is appreciated so that Master 
Metals may minimize the inventory accumulation o% this material. 

cc: Kr. Douglas Mickey 
Kaster Metals Inc. 

~s~ 
David K. Munson 
Envisage Environmental 

Envisage 
Environmental 
Incorporated 

Phone •2161 s2tkl990 



ROBERT OTTO CARSON 
ATTORNEY AT LAW 

653 BROADWAY .'-VENUE. SUITE 210 • BEDFORD. OHIO • 44146 

Mark Bergman 
Environmental Scientist 
OH10EPA 
Northeast District Office 
2110 E. Aurora Road 
1w1nsourg, On ~~087-1969 

::J.rk's C.:.::.ent, Inc. 

Dear Mr. Bergman: 

(2! 6) 439·5959 

November 30, 1987 

1 would like to take this opportunity to thank you for meeting me on the spur 

of the moment in your office to discuss the rough draft for a closure plan prepared 

by David Munson. 

1 appreciate you taking the time to go over this report with me so that 1 can 

frame a second draft. Your comments have enabled me to move forward quickly and 

avoid several months of delay. 

1 plan to call you upon your return to Cleveland. 

Very truly yours, 

Robert Otto Carson 

ROC/tyl 

RECEIVED 

DEC 2 • 1987 

OHIO EPA·N. E. D. 0 



ENVISAGE ENVIRONI\ucNTAL INCORPORATELJ 
P. ~~.Box 152, Richfield, Ohio 44286 
Phone (216) 526-0990 

MARK'S CEMENT COHPANY 
AURORA, OHIO 

DEMOLITION FILL SITE 
SAMPLING PLAN 

CONDUCTED- DECEMBER 1, 1987 

REPORTNO. 87-1940 (0212CA) 
COMPANY Mark's Cement 

TITLE Sampling- Plan 

DATE ]?-1-87 
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The s~~pling Plan ~or the soil was conducted on December 01, 
1987 at the Mark's Cement Demolition Fill site. The sampling 
occured within the guidelines described in the Closure Plan, as 
submitted to the OEPA on November 2S, 1987. 

At the site, there are two separate areas where the 
contaaination has be9n removed and placed into duapsters. 

The area closest to Aurora Road was designated as the "Northern 
AreaiNl and the area ~urther ~roa Aurora Road was designated as 
the •southern Area•. The dimensions o~ these excavations were: 

Northern Excavation: 

Southern Excavation: 10 ~eet 1S ~eet 6 ~eet 

The primary objective o~ the sampling plan at the Mark's Ceaent 
demolition ~ill site was to collect samples that provided 
representative, random, accurate and precise measurements o~ the 
EP Toxic properties o~ the remaining soil. 

The results o% the sampling will, a%ter review, provide 
a basis %or %urther progress toward decontamination and"closure 
o~ the a%%ected areas. 

The aethod o% •simple random sampling• vas chosen in order to 
obtain the appropriate number o% composited samples ~or analysis 
per the EP Toxicity Test as contained in 40CFR Pert 261, 
Appendix II. 

-01-

Envisage 
Environmental 
Incorporated 
P.O. So!I152Ric:hhekl. oruo44286 

Phone t21615Z6--0990 



. Sampling Plan: Mark's Cement<continuedl 

Each Excavation vas divided into individual sampling zones 
lie: Grid Zones). The number o£ Grid Zones per excavation vas 
determined by applying Random Sampling Calculations. The 
1olloving results were obtained: 

Northern Excavation ••• 3 separate Grid Zones<#'a 1-H, 2-N, 3-N> 
Southern Excavation ••• 2 separate Grid Zonea<#'a 1-S, 2-S> 

&~gh Grid Zone will be divided into equal 1 square 1oot<1'xl'> 
numbered sections at the •£loor• o1 each excavation. 

~~ib~n-~~gb Grid Zone, the 1'x 1' sections were numbered, 
as ahovn on the Grid Diagraaa enclosed in this report. 
The nuaber o1 sections in each Grid Zone were as 1ollovs: 

Northern Excavation: 

Grid Zone 41 1-H ••••• 300 sections numbered 001-300 
Grid Zone 41 2-H ••••• 300 sections nuabered 001-300 
Grid Zone 41 3-H ••••• 300 sections nuabered 001-300 

Southern Excavation: 

Grid Zone 41 1-S ••••• 150 sections nuabered 001-150 
Grid Zone 41 2-S ••••• 150 sections numbered 001-150 

Within ~§gb grid zone, 14 o£ the 1'x 1' numbered sections were 
randoaly designated 1or sampling. The numbered sections vere 
selected vith a Random Numbers Table, prior to sample 
acquisition. These numbers represent the EXACT locations within 
each Grid Zone vhere sampling occured. 

The random nuabera obtained 1or each Grid Zone are listed below, 
in order o1 actual appearance 1rom the Random Humber Prograa. 

g;r;!,~L.!=li gz:i~L01=H gz:i~L~=li gz:i~L.!=2 gz:i!L01=2 
188 47 74 17 90 
287 214 114 19 79 
161 63 6 2 75 

44 19 275 111 56 
127 28 8 44 121 
l:SS 49 246 so 53 
167 1:S3 78 54 8:S 
210 246 117 126 120 

98 9 48 75 93 
182 159 65 38 127 
253 222 280 123 14 
247 149 106 13 66 

07 211 164 35 112 
51 31 184 60 39 

-02- Envisage 
Environmental 
Incorporated 
P.O. Bo• 152 Aicnlteld. 0h1o44286 

Phone t216l 526-0990 



5amp~ing P~an: Mark's Cement 5ite<continuedl 

Northern thr .. <Sl-H,2-H,3-H> three<l composite/Grid) 14/coaposite 

5outh•rn tvo<#!-5,2-S> two<! composite/Grid) 14/coaposite 

Each samp~e waa obtain-a with use o% a soi~ grab apparatus 
entering the aoi~ at a depth o% 4-6 inches. Each grab aamp~e 
was segregated in ~abe~~ed aea~ed bags %or transport to the 
.l•.ccrat.ory. 

The 14 random grab saap~es obtained %rom ~~Eh Grid Zon• were 
equa~ly coaposited, by weight, %or analysis by utilizing cone and 
quartering techniques. 

The Grid Zone Diagrams show the precise grid zone sizes, 
numbering systems, and saap~e ~ocations %or each Grid Zone. 

Each Grid Zone soi~ aample(ie: #1-H, #2-H, #3-H, #1-5, #2-5, 
#3-5) vas ana~yzed %or all EP Toxic Metals using the EP Toxicity 
Teat contained in 40CFR Part 261 Appendix II. 

-03-
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Sampling Plan: Hark's Cem~nt Site<continued> 

f!!!:!!M~!t!:!! w!:~!L!::H w£!!L6::1i w!:~!L~::H w!:!sL!::§ w!:!sL6::2 

Ars .. nic < 0.05 < 0.05 < 0.05 < 0.05 < 0.05 

Bariua < 0.05 < 0.05 < 0.05 < 0.05 < 0.05 

Cadmium < 0.01 0.02 0.02 < 0.01 < 0.01 

Chromiu10 < 0.01 < 0.01 < 0.01 < 0.01 < 0.01 

L•ad 0.60 0.25 0.25 < 0.05 0.10 

Mercury < 0.05 < 0.05 < 0.05 < 0.05 < 0.05 

Selen.iu10 < 0.05 < 0.05 < 0.05 < 0.05 < 0.05 

Silv•r < 0.05 < o.os < o.os < o.os < 0.05 

The EP Toxicity Lttad and Cadaiua levels in th• Southern 
Excavation Ar~a ver~ ~xtremely lev, aa s~en in the tva samples 
representing this area<Grid #1-S & Grid # 2-S>. 

Th~ EP Toxicity Lead and Cad•ium levels in the Northern 
Excavation Area, aa repreaent•d by Grid Zone aampl•s 1-N, 2-N 
& 3-N, were low. 

As coapar~d to th• initial t•ating per%ormed by the OEPA, the 
lead contamination o% the soil vas reduced by, at least, 99.995X. 

-
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Sampling Plan: Hark's Cement Site<continu~d> 

The ~umpsters, labelled •01 and •02, were analyzed twice over the . 
pest two aonths. 

During early November, one sample representing the two dumpsters 
vas obtained. At that time the dumpsters were approximately one
bali iull. On December 01, 1987, additional grab samples were 
obtained iroa the top one-ioot oi each dumpster xor analysis. 
This saapling represented the additional soil added to the 
container, thereby iilling each container with additional soil 
reaoved iroa the excavation areas. 

•••••••••••••••••••• DUI'IPSTER • ••••••••••••••••••••••• 
~!!!:!!!!!!:!!!:!: tQH!gJ;!_!~L tQ~i!92_!~.L t!Lt~-~9!!9!!h!!!i_~g!!22~1!!!: 

Arsenic < 0.05 ags/l < 0.05 mga/l < 0.05 mgs/l 

Bariua 0.50 aga/l 0.30 mgs/l 0.35 mgs/l 

Cadaiua 0.05 ags/l o.oa ags/l 0.03 ags/l 

Chromium < 0.01 mgs/l < 0.01 mgs/l 0.02 ags/l 

Lead 2.60 ags/l 2.80 mgs/l 0.20 ags/l 

l'lercury < 0.05 ags/l < 0.05 m~s/l < 0.05 ags/l 

Selenium < 0.05 ags/l < 0.05 aga/l < 0.05 ags/l 

Silvotr < 0.05 ags/l < 0.05 ags/l < 0.05 ags/l 

As shown in these results, the second round oi aaterial<i•• top 
layer) contained more Lead and Cadmium than the iirst material 
removed<ie: •11•2 composite>. These result. indicate that the 
soil removal process vas more eiiective during the second removal 
process when th• dumpsters were filled. 

The above analysis represents the top and middle layers o% the 
Dumpsters. All data indicate that the soil material, although 
contaminated with the Lead and Cadaiua reaoved fro• the 
excavation areas, is a non-hazardous waste material. 

As described in the Closure Plan submitted on November 25, 1987, 
this material will be sent, upon approval, to a non-hazardous 
landfill for disposal. 
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Sampling Plan: Mark's Cement Site<continupdl 

On November 13, 1987, aurZace water samples were obtained Xrom 
the areas surrounding the Demolition Fill Site. 

The areas surrounding dirPctly southwest o~ the Demolition rill 
Site ere comprised o~ scattered pockets of surface water 
resulting from storm vater runoff ~rom Aurora Road and 
surrounding higher elevation areas, including the fill. This 
surface vater eventually drains into the storm drainage trench 
located approximately 100 feet directly south of the fill site. 

This drainage trench is stagnant, and only 
vest during periods of high runoff volume, 
technically de%ined as a •creek•. 

~lovs ~rom east to 
therefore is not. 

Also, vater runo£1 samples were obtained north o£ the sit~ along 
Aurora Road. 

The results are as follows: 

b~!HL _______ g~Q!!!!Y!!! _____ 

Northern Puddle < 0.05 mgs/1 < 0.01 mgs/1 

Middle Puddle < 0.05 mgs/1 < 0.01 mgs/l 

Trench Discharge < 0.05 mgs/1 < 0.01 mgs/1 

Aurora Road Runoff < 0.05 mgs/1 < 0.01 mgs/l 

Lead and Cadmium were not found in the surface water samples~ 
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kOBERT OTTO CARSON 
ATTORNEY AT LAW 

653 BROADWAY AVENUE, SUITE 210 • BEDFORD. OHIO • 44146 

(216) 439·5959 

January 8, 1988 

Mr. Mark Bergman 
Environmental Scientist Ohio EPA 
Northeast District Office 
2110 East Aurora Road 
Twinsburg, OR 44087-1969 

RE: Mark's Cement, Inc. 

Dear Mr. Bergman, 

Please find one copy of the Envisage Environmental Incorporated plan for Mark's 
Cement Company. 

May I meet with you at 8 a.m. on January 12, for a brief one half hour ~eeting 
concerning the demolition fill sites sampling plan conducted December 1. 

Please call my office to confirm. 

Sincerely yours, 

Robert Otto Carson 

ROC/cw 

Enclosure 

cc Mark's Cement, Inc. 

RECEIVED 

JAN \ 3 l<3B 

OHIO EPA-N.E.D.O. 



SS2·7021 
MARX'S CEJJUN1 HiC. 

7315 AUi'IORA ROAD 
AURORA. OhiO 44202 

562·1615 

CERTIFIED MAIL 

State of Ohio ~nvironmental Protection Agency 
Northeast District Office 
2110 East Aurora Road 
Twinsburg, Ohio 44087-1969 

Attent~on: Mr. Mark Bergman 
Phone: 425-9171 

Re: Mark's Cement Demo Site 
Portage County 
Complaint #815 

Dear Mr. Bergman, 

February 29, 1988 

A sampling plan and analysis was performed on the dumpsters located on 
Mark's Cement site by Envisage Environmental Incorporated. The material was 
examined according to the closure plan submitted November 25, 1987 and was 
determined to be non-hazardous waste. 

Our conversation on February 
siders the material as hazardous. 
concerning your decision. 

25, 1988 concluded that your office still con-
To date, we have received no written communication 

We offer an alternative solution. Contact has been made with Master Metals, 
an approved company to handle materials of the composition and the originator 
of this present material. They have granted permission to return the material 
to their yard so that it may be processed and recycled with their material of 
the same composition. This material will be processed under their normal accepted 
proceedures resulting in the usual waste materials produced and handled in the 
same manner. ' 

We await your decision in this matter and hopefully anticipate an answer by 
March 9, 1988. I'm sure you understand our eagerness in resolving this situation 
in that the time spent by containment in rented dumpsters is expensive and non
productive. --· 

RECEIVED 

MAR I- !988 

DG/dm 
I)HJO EPA-N. E. D. r 

.. ,-

. ," 

a?rt~'::t--<-----
Don Garrini 
Construction Division Manager 
Mark's Cement Inc. 
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l.R t.l"r::>do.u;t..i..<>R: ·" $ 
This closure plan has been prepared in response to th~ accidental 
placement of ha.=:a.rdous Rotary ~<iln FLtr·nace Slaq at the Mark's Cement 
Demolition Fill Site, located at 1000 Aurora Road. 

The two shipments of furnace slag were placed in piles at two 
specific locations in the fill site. The material was leveled off 
within know measurable parameters. 

Once notified of the hazardous nature of the furnace slag by the OEPA 
Twinsburg office, Mark's Cement personnel voluntarily began 
excavation and containerization of the furnace slag material. 
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The primary step in mitigating this accident is the 
containerization of the furnace slag material. 

The following sections describe the excavation and removal of the 
contaminated fill into secure containers at the site. 

Prior to DEPA notification to Mark's Cement about the nature of this 
material, the two piles were leveled off during normal course of 
operations into an area estimated by the operator to be within the 
following dimensions: 

North~rn vein .•...•. 
Southern vein ••••••• 

20' .. 20'ma:-:imum @ estimated 6" thickness 
10' x 15'maximum@ estimated 6'' thickness 

By the time OEPA notified company officials, the material had already 
been covered, in the normal course of operating events, by 2-3 feet 
of demolition fill material. 

Therefore, the primary plan of e>:cavation was to remove the normal 
fill material away from the contaminated 1'vein•• resulting from the 
furnace slag material. 

The top 2-3 feet of material was moved aside in order to gain access 
to the contaminated fill material. The original excavation areas 
were approximately 20'x20'1Northernl and 10'x15'1Southern). 

Two portable dumpsters were obtained and lined with plastic, so 
that the excavated dirt and furnace slag could be placed into 
these tarped containers. 

At that time Envisage Environmental field personnel were called to 
the site to obtain soil samples around the excavation "holes''. 
Samples were obtained from the "ridges" and "bases" of the 
excavations and composited. Please note that these samples were not 
obtained in a scientific or random representative manner. Specific 
''pieces'' of fill which appeared to be similar to the slag were 
obtained, therefore providing a bias to the sampling procedure. The 
advantage of this type of sampling method was the confirmation, based 
on the previous EP Toxicity resultslsee Appendix Cl, that not all the 
furnace slag material had been removed. 

After these results were obtained, each e>:cavation hole was widened 
to the present dimensions of 30'>:40' <Northern) and 
20'x22"CSouthern>. The additional removal completely filled the two 
on-site dumpsters. The excavation holes and dumpsters were covered 
with plastic tarps in order to minimize rain exposure to the soil. 
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Closure Plan: Mark's Cement(continued) 

The next stage of mitigating this ~ccidental occurance will be 
specifically designed random sampling of the excavation holes in 
order to determine if all the contamination has been removed. 
Also, removal of the filled dumpsters from the Mark's Cement should 
occur in the near future, after review and approval of this Plan by 
the Agency. 

The Sampling Plan will focus on soil sampling, which will provide 
documentation that the decontaminated soil has been effectively 
excavated. Also, a plan of action for water sampling has been 
proposed. 

The primary objective of a sampling plan at the Mark's Cement 
demolition fill site will be to collect samples that will provide 
representative, random, accurate and prec:i se measurements of the EF' 
Toxic properties of the remaining soil. The goal of sampling and 
analysis is to provide documentation that the site has been restored 
to its original uncontaminated state. 

The method of ''simple random sampling'' was chosen in order to obtain 
the appropriate number of composited samples for analysis per the EP 
Toxicity Test as contained in 40CFR Part 261, Appendix II. 

There will be three major ''grid ~ones'' in the Northern Area(#l-N, 
#2-N, *3-N> and three major grid zones in the Southern Area(#1-S, 
#2-S, *3-S). Each Grid Zone will be divided into equal 4 square 
footl2'x2'1 numbered sections at the ''floor" of each excavation. 

Within ~~£b grid zone, 14 of the 2'x2' numbered sections will be 
randomly designated for sampling. The numbered sections will be 
selected prior to sample acquisition with a Random Numbers Table. 

Each sample will be obtained with use of a soil grab apparatus 
entering the soil at a depth of 6 inches. The 14 samples obtained 
representing each grid zone will be equally composited, by weight, 
for analysis by utilizing cone and quartering techniques. 

The calculations determining grid zone intervals and number of random 
samples required are contained in Appendix B. The Sampling Plan Map 
shows the precise grid zone sizes. 
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Closure Pl~n: M~rk's Cement<continu~dl 
I 

i' ·~· ·""--~ • -- : 

' 

A "soil grab app~ratus'' will be utilized to sample the soil, with 
each sample segregated in labelled sealed bags for transport to the 
laboratory. The following sampling procedure will be utilized: 

-Clean sampling apparatus. 
-Insert sampler into soil within the randomly selected 

cubic foot area at a depth of six inches. 
-R6tate apparatus to cut a core of the soil. 
-Close and remove apparatus from soil. 
-Transfer sample to collection bag. 

Along with the above soil samples, surface water samples will be 
obtained from the areas surrounding the Demolition Fill Site. 

The areas surrounding directly southwest of the Demolition Fill Site 
are comprised of scattered pockets of surface water resulting from 
storm water runoff from Aurora Road and surrounding higher elevation 
areas, including the fill. This surface water eventually drains into 
the storm drainage trench located approximately 100-150 feet directly 
south of the fill site. This drainage trench is stagnant, and only 
flows from east to west during periods of high runoff volume, 
therefore is not technically defined as a ''creek''. 

Preliminary water samples will be obtained from the locations of 
water accumulation, along with samples from the dr.ainage trench. 

Each Soil Grid sample<ie: #1-N, #2-N, #3-N, #1-S, #2-S, #3-Sl will be 
analyzed for the parameters Lead and Cadmium using the EP Toxicity 
Test contained in 40CFR Part 261 Appendix II. 
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Closure Plan: Mark's Cementlcontinuedl 
.., ·-.. '.. . . : ~ ......... 

The results of the previous testing will determine the next steps to 
be taken at the site. 

The following two possibilities exist: 

Possibility *1: The Lead and/or Cadmium levels will be below the 
Maximum Acceptable Limits of the EP Toxicity Test. 

In this case, no further removal of soil will occur. This result 
would point cut that the Lead and Cadmium contamination has been 
removed and does not pose a ''leaching'' threat to the environment. 

Possibility *2: The Lead and/or Cadmium levels will be above the 
Maximum Acceptable Limits of the EP Toxicity Test. 

In this case, a greater volume of soil will be removed from the 
appropriate excavation area. Once this has occurred, resampling of 
the soil will occur, as discussed in the Soil Sampling Plan, until 
the desired decontamination is obtained. 

The surface water samples will be analyzed for Lead and Cadmium 
contamination. The following possibilities exist: 

Possibility *1: Lead and/or Cadmium will not be present in the water. 

In this case, the long-term sampling plan will be implemented as 
discussed in Post Closure Responsibilities, Section 01. 

Possibility *2: Lead and/or cadmium will be present in the water. 

In this case, the following procedures will take place: 

a> A resample of the area will be conducted within one week. 

Water samples will be obtained from the same sampling 
points, along with points further from the fill site in 

•order to determine the extent of contamination. 

If contamination is not present, the Post-Closure 
Responsibilities, Section 02, will be fulfilled. 
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Closure Plan: Mark's Cement<continued) 

bl If the retest confirms the Lead and/or Cadmium contents of 
t~.:? sur-rounding surfs.ce ws.ter-, s.n impermeable clay cap 
will be installed at the portion of the demolition fill 
site which had contained the excavated furnace slag. 
This will be done in order to prevent water from entering 
the fi 11. 

In addition, sumps will be installed throughout the area 
surrounding the demolition site within one month. 
A minimum of four sumps will be installed. 

-;-; ,.; sumps wi 11 be constructed in a manner which wi 11 all ow 
surface and near surface water to enter and be readily 
c:nJlected for sampling. A water sample from each sump 
will be collected and analyzed on a monthly basis for six 
months. 

If contaminatizon ceases, the Post Closure 
Responsibilities, Section 03, will be fulfilled. 

cl Discovery of Lead and/or Cadmium contamination in the 
surface sumps for more than two consecutive months will 
initiate further mitigating steps. 

A ground water monitoring well will be installed in a 
location agreed upon by the Agency for the purpose of 
determining the extent of ground water contamination. 
Water samples from the sumps and monitoring well will be 
obtained and analyzed monthly for a period of six months. 

If contamination is not present in the monitoring well 
during this six month period, Post Closure 
Responsibilities, Section 04 will be initiated. 

-(16- Envisage 
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Closure Plan: Mark's Cementlcontinuedl ;,_. ~ . .-.. ..__ 
. ' -~ 

After the contaminated soil has been containerized, an effective 
method of disposal will be sought. The goal of this section is to 
describe the alternatives for safe, efficient removal of the 
containerized soil in a manner which complies with applicable 
regulations. A major objective, also, is to reduce the amount of 
time that the containerized soil is stored at the Mark's Cement site. 

The following Plan is offered: 

1) The two containers of contaminated soil will be sampled and 
analyzed fer the EP Toxic Metals Cadmium and Lead. The disposition 
of the material will be dependent on the results of this testing, as 
fellows: 

a) If the material does net exhibit concentrations above the 
Maximum Allowable fer Cadmium and Lead of 1.0 mgs/1 and 5.0 
mgs/1, respectively, the material is a non-regulated waste 
per 40 CFR Part 261.24. 

In this case, the container(s) will be transported to the nearest 
approved non-hazardous disposal facility. The advantages of this 
disposal procedure are: 

-Large reduction in transportation mileage, thereby reducing 
the possibility of a transportation-related incident. 

-Reduced possibility of additional site impairment which COltld 

occur if the waste material remained on-site for an extended 
period of time. 

The approval time for acceptance of a waste material at a 
hazardous waste facility is typically a significant period. 
Unecessary storage of the material on the Mark's Cement 
Demolition Site would occur if the material was destined for 
a hazardous waste facility. 

Therefore, if the material is shown to be non-hazardous, and 
sent to a non-hazardous disposal facility, it will be removed 
from site in a safer and quicker manner. 

b) If the material does exhibit concentrations above the 
l'laxi mum Allowable for Cadmium and Lead of 1. 0 mgs/1 and 5. 0 
mgs/1, r"espectively, the material is a regulated hazardous 
waste per 40 CFR Part 261.24. 

In this case, the containerlsl must be transported 
approved to handle Cadmium<D006) and/or LeadCDOOB> 

---- ---i 

to a facility 
waste mat~r i.al s. : ... ~ .. . ,. . j env1sage 
· · · - ··· Environmental 

Incorporated 
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Closure Plan: Mark's Cement<continuedl 

.~ ~~
.. ~ 

&": ...... - _; 

Cadmium(0006)-contaminated waste: Any container exhibiting the EP 
Toxicity characteristic for the metal cadmium will be sent to a 
licensed hazardous waste disposal facility. 

Lead(0008l-c:ontaminated waste: Any container e>:hibiting QD.l:t the EP 
Toxicity characteristic: for the metal Lead will be sent to the Master 
Metals facility. Master Metals has filed their Part A application, 
whic:h includes 0008, Lead(but not 00061. In complying with thier 
interim status permit for containerized wastes, Master Metals will 
keep the material .in the same container(s) utilized for 
transportation of the material to their facility. The advantages of 
sending Lead-only contaminated material to Master Metals is as 
follows: 

-It is not a violation of their interim status permit for 
containerized 0~)8 wastes. 

-The transportation distance, therefore highway liability, is 
reduced. 

-The approval delay time for another hazardous facility is 
greatly reduced, therefore the storage containers of 
contaminated soil can be removed from the Mark's Cement site 
in an expeditious manner. 

Once at the Master Metals facility, the material will remain 
containerized. The lead-contaminated soil will be processed in 
the Rotary Furnace, therefore recovering the lead contamination. 

The resulting soil will become part of the non-hazardous slag 
material. As shown in the most recent correspondance (included 
with this plan>, the Rotary Furnace Slag has always been non
hazardous when segregated from contamination by raw material. 

Therefore, by processing the lead-only contaminated soil at Master 
Metals, the lead will be recovered rather than sent to a landfill and 
the resulting slag will be non-hazardous. 

-(18-
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t Closure Plan: Mark's Cementlcontinuedl 

The Post-Closure responsibilities will vary based on the results of 
initial soil/water investigation/testing, the extent of environmental 
impairment and the steps taken to mitigate the situation. 

Each "Section" below defines procedures that will be followed in the 
event of certain events or "possibilities'' as described in the Post 
Excavation Procedures Section of this Closure Plan. 

fg!!!j;_!;;a,g!!!!,!!:!LE~!;1i.Q!J_Q1: Post Closure responsibilities will consist 
of 9!J!l!:1!it!:!Y water samples obtained from the surface water in the 
vicinity of the demolition fill and drainage trench. This quarterly 
sampling will occur for the calender year 1988. 

E9!!!1_!;;!Q!!!!J!:!!t_§!!t!;1i.Q!J_Q:;;: Post Closure responsibilities will consist 
of 9!.!!!!:1!it!:!Y water samples obtained from the surface water in the 
vicinity of the demolition fill and drainage trench. This quarterly 
sampling will occur for the calender year 1988 and 1989. 

f2!!!1_!;;!Q!!!!J!:!!t_§~!;!,i.Q!J_Q:;!: Post Closure responsibilities will consist 
of !!!Q!::!ib.!Y water samples obtained from the installed sumps for an 
additional six month period. After this time, samples will be 
obtained and analyzed 9!.!!!!:1!it!:lY for a one year period. 

E2!!!1_!;;!Q!!!!J!:l!t-E!it£1i.Q!J_Q1: Post Closure responsibilities will consist 
of !!!Q01b.!Y water samples obtained from the installed sumps and 
monitoring wells for an additional six month period. After this 
time, samples will be obtained and analyzed 9b!!l!:1!it!:lY for one year. 

Closure Certification will be performed by a Registered Professional 
Engineer upon completion of the appropriate phases of this Closure 
Plan. Closure completion is regarded as the point at which Post 
Closure Responsibilities, as defined by Post Closure Sections 1101, 
il02, 4103 or 4104, have been performed with satisfactory testing 
results. 

-09- Envisage 
Environmental 
Incorporated 



Closure Plan: Mark's Cementlcontinuedl 

The Closure Schedule is variable based on factors yet to be 
determined, such as; remaining soil contamination, surface water 
evaluation and regulatory status of containerized soil. 

The best time estimate is as follows, from the date of Agency 
approval of this Closure Plan: 

ll Excavate contaminated soil and place in containers •••••• completed. 

2) Obtain samples of remaining soil and surface waters ••••• Week One 

31 Sample contaminated soil in containers for disposal 
eval ua.t ion ••• ..................................................... 1.-Jee~~ One 

4) Receive analytical results of remaining soil quality 
and surface water analysis •••••••••••••••••••••••••••••• Week Three 

5) Receive analytical results of containerized soil •••••••• Week Three 

6) Discuss results with all parties involved and Agency •••• Week Four 

7) Implement Water Sampling Plan ••••••••••••••••••••••••••• Week Five 

7(a) Transport material to non-hazardous facility, or 
to Master Metals facility for Lead-only contaminated 
material ............................... ., .................................. Week Five 

71bl File application for approval at hazardous waste 
facility lif necessaryl .••••.••••••..••••••• ; ••••••••• Week Five 

Wait for approval for disposal at hazardous waste 
facility ................................................... ? 

Obtain approval and make arrangements for shipment •••• Week Nine 

Transport material to ha.z ardous waste faci 1 i ty •••••••• Week Ten 

-1(1-
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l'ilARK'S CEJ'ilENT & PETROLEUJ'/1, 1NC. 

Mark Bergman 
Ohio EPA 
N.E. District Office 
Twinsburg, Ohio 44087 

RE: MCPI 

Dear Mr. Mark Bergman, 

7:3i5 AURCRA ROAC 
AURORA. OHIO 44202 

March 22, 1988 

Pursuant to our most recent discussion, we shall move both-containers 
from the 1 and fill to Master Meta 1 s on .March 25, '1988. --

- ----. --

562·1615 

Our plans are based on our closure plan, discussions, desire to relieve 
our public officials_oLthe building public pressure, and desire to bring this 
long term problem-to a final resolution. 

---------

RC/dm 

RECEIVED 

MAR 2 2 lo::J 

OHIO EPMI.~="." ., 

_,..., 

Thank you 

Robert Otto Carson 

• 
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Mark Bergman 
OHIO EPA 

-· -- -

Northeast District Office 
2110 E. Aurora Road 
T"insburg, OH 44087-1969 

Re: Hark's Cement Demo Suite. 
Portage County 
Complaint 1/815 

Certified Mail 

Dear Mr. Bergman: 

(216\ 439-5959 

November ll, 1987 

We have received a copy of November 2nd letter to Doug Mickey. 

However, we never received the letter referred to in the November 2nd copy. 

You indicate that Doug Mickey is receiving a copy of a letter addressed to 

Mr. Mark Meyers describing in detail the dumping of lead slag in Aurora, Ohio. 

Repeating to make clear to you we have not received this letter. 

Would you be willing to send us this letter or a copy of it to the above caption 

address. We will certainly appreciate it. 

Sincerely, 

Robert Otto Carson 

ROC/tyl RECEIVED 

Nov 13 1987 

OHIO EPA-N. E. D. 0. 



3tiJt:e ai c:.,io C::v1ronmentai ?rotec--ion Agency 

- .J .=: .. ~.:.;rora c:::c~a 
:>burg, Ohio 44087- I 969 

, __ j)425-9171 

GERTI?I'SD MAIL 

:<o•re!llber 10, 1987 

Mr. l·!ark i-!eyers 
Marks Cement Company 
7315 Aurora Road 
Aurora, Ohio 44202 

Dear Sir: 

R"'· ~- ~A~K3 CEMSNT DEMO SITS 
POR~AGE COUNTY 
CO!~P1A!l!T #81 5 

On September 4, 1987. this Agency =scei7ed a c~mplai~t ttat ~aste 
lead slag material from the Masta= ]e~a:s ~~ci:~~7 i~ c:eveland 
1<as being du-mped in a demolition fill on S.::!. il<13 in Aurora, 
Ohio- On this aame day : conducted an ~~spec:~on on :a~s site. 
Nobody was on-si~8 du=ing my inspec~~on. ~7~ ;iles o~ ~~s~e 

material did ap~ea~ to c~ntai~ lead ~es~i~a:. 
composite sample :rom both ~aste piles. 

On September 8, 1987, ! visited Mr. Joug ~ickey a~ ~as~e= ~etals. 
We discussed the complaint and he confir~ed that the Ma~~s Cement 
Company had hauled away some of his lead slag.· -It was supposed 
to go to a licensed sanitary landfill. A wasta ana:ysis of lead 
slag had been conducted by Wadsworth Testi~g o~ June 12, 1987, 
and ~t tasted ~onhaza=ious. 

On September 15. i 987. I ~learned f:-:Jm to!!'. D~Ye :.:..?s-:::-eu, of the 
City of Aurora, that the slag piles had bee~ bulldozed flat. Mr. 
Kris Coder, Ohio ~PA, and I visited the si~e a~1 ~oak 

photographs. Dirt and debris were covering the lead slag areas. 
The=e remained one small exposur9 on the s:ope of tbe :ill and a 
few chunks of residue ~ad rolled to ~~e bot:o~ 1f :he fill slop~. 

On September 16, ,987, Mr. Coder and I met ~r. ~on 3arrini and 
you at this demolition site. You confirmed ~~at t~o loads o~ 

lead slag had been dumped at this site bec~~se the sani~ary 
-landfill was closed f~r the day~ Ano~her co~pasi:e sample was 
collected from the uncovered residual. You were advised to 
excavate the lead slag material into ¥atar p~o:ected containe::-s. 
The excavation was to remain open until test:~g confirmed i: this 
material was hazardous waste. Later this same day, both 
composita samplas wer9 deliv~red to 1adsyo~:~ 7as~~ng 
Labo~atories in Canto~. Ohio. 
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O!ovember 3, 1987 

Mr. Mark Bergman 

,) 
/ 

Aurora, Ohio 44202 

Ohio EPA, N.E. District Office 
2110 E. Aurora Road 
Twinsburg, Ohio 44087 

Dear Mr. Bergman: 

-' I /. 

Based upon our conversation last week, it is my 
understanding that your office was in the process 
of notifying Mark's Cement of further required site 
clean-up work to be carried out on their property 
at 1005 Aurora Road. You also indicated the pos
sibility of the installation of several monitoring 
wells in the area, 

Please advise me of any further action and/or 
communications from your office relative to this 
matter. 

Very truly yours, 

THE CITY OF AURORA, OHIO 

~J h. L;/--1,_ 
'd L' I Dav~ A. ~pstreu 

Zoning Administrator 

RE'CEIVE'D 

~ov -, 1981 

cc: Mayor 
OHIO EPMU. D. 0. 

Council 
"iaw ·n-ir-ec tor 

SETTLED IN 178Q 



MARK BERGMAN 
OHIO EPA 

--~ - - -

(216) 439-5959 

STATE OF OHIO ENVIRONMENTAL PROTECTION AGENCY 
NORTHEAST DISTRICT OFFICE 
2110 EAST AURORA ROAD 
TWINSBURG, OHIO 
44087-1969 

RE: 995, 997, 1001, 1003, & 1005 Aurora Road 

Dear :rr. Bergman: 

The purpose of this letter is confirm the conversation which occurred 
during your second visit to the above property. 

My understanding is that your indicated to both Nark and Don that hardfill 
could be brought onto the land without objection from the EPA. 

My further understanding is that the EPA has never issued any instructions 
to anyone indicating in anyway whatsoever that filling of the above land must stop. 

I would appreciate your immediate response if the above facts are in anyway 
inaccurate. 

Thank-you, 

RECEIVED 

MOV 3- 1997 

OHIO E?A·,t .::. D. u. ROBERT OTTO CARSON 

ll/3/87 

·~.<# 



l!r. llark Bergman 
Ohio EPA 
Northeast District Oiiice 
2110 East Aurora Road 
Tvinsburg, Ohio 44087 

Mark, 

~e: 3:::;z ·:;;:: '=:·cf':,e:c~ ~;;~c .;..:.::23 
:=:~one '.::: -s·1 ;:::s-0~0·:· 

Nov~mber 19, 1987 

This ~etter is to iniorm you oi the results irom the latest 
analysis oi the Rotary Furnace Slag generated at the Master Metals 
iacility. 

The sample vas obtained on November 04, 1987 by an Envisage 
Environmental Field Technician irom the segrE"gated :furnacE" slag 
material. The slag pieces were crushed in order to obtain a 
mixture o£ small partic~e size £or analysis. A representative 
portion o:t the crushE"d slag was analyzE"d p~r EP Toxicity Testing 
requirements in 40CFR Part 261 Appendix II. The results are as 
:tallows: 

~~~~~-~Qn§~i~Y~~~ gf_Ig~igi~~-E~§Y1~ R~9Y!s~~g_gQn~~n~~~~!gn 

Arsenic D004 0.05 mgs/1 5.0 mgs/~ 

Barium D005 14.50 mgs/1 100.0 mgs/1 

Cadaiua 0006 < O.Ol. aga/~ .. ............. . l..O _ ags/ ~ 

Chromium D007 0.02 mgs/l 5.0 mgs/1 

L•ad.· ; -·;...,.,.,. uooa- 0.06 mga/.L. "-5. 0 ··mgs/~ 

~ercury :>009 < .J. 0:5 :ngs/2. o . .: mgs/! 

Selenium DOlO < 0.05 mgs/l 1.0 mgs/l 

SilvE'r DOll < 0.05 mgs/1 5. 0 mgs/1 

The above results coincide with past results o£ "segregated• 
iurnace slag. These rE"sults a~so coniirm that the slag shipment 
handled by Hark's CemE"nt vas analyzed as hazardous due to a 
contamination :tram raw materia~s at the llaster Metals iaci~ity. 

NOV ! n 'SB7 

·~,; ;:f"i -,..... io >i ·- D ' · ... f1'\..; ,_-.-/ ..... , .. :~ i) < I I , 1, ,_, 
1 

• 

-~ .. -# 



The E? Toxici.ty analysis o:f the Furnace Slag prior to and a:fter 
this inc~dent has shown that the regu~at&d metals, ~&ad and 
caarn1um, ar~ ~@low ~he ~ax1mum Allowable Conc&ntrati.on Limits. 

As a comparison, I am including data :from pr~vious analysis :for 
the constituents o£ concern, Lead and Cadmium: 

11-02-87 .. 
06-12-87 

12-09-86 

05-01-85 

Cadmium<D006l 
Lead<D008> 

Cadmium<D006) 
Lead<D008> 

Cadmium<D006) 
Lead(D008) 

Cadmium<D006) 
Lead<D008> 

< 0.01 mgs/l 
0.06 mgs/l 

0.04 mgs/l 
1.80 mgs/l 

< 0.01 mgs/l 
0.07 mgs/l 

0.02 mgs/l 
< 0.01 mgs/l 

1.0 mgs/l 
5.0 mgs/l 

"' l.O mgs/l 
5.0 mgs/l 

1.0 mgs/l 
5.0 mgs/l 

1.0 mgs/l 
5.0 mgs/l 

As shown in this data, the Rotary Furnace is designed and operated 
in a manner which maximizes lead product recovery and minimizes 
lead contamination in the result~ng slag. 

Envisage E:n·v:i::--onmental ~ill continue to analyze the :furnace slag 
materia~ on a regular schedu~e. Please rev~ew this letter ana 
respond to Mr. Douglas Mickey a£ Master Metals with your comments 
regarding the handling and disposal a£ this non-hazardous 
material. An expeditious reply is appreciated so that Master 
Metals may minimize the inventory accumu~ation a£ this material. 

cc: Hr. Douglas Hickey 
Kaster Metals Inc. 

('-. 

\tp~~'\>' submitted, 

\)~~tv~ 
David K. Munson 
Envisage Environmental 

Envisage 
Environmental 
Incorporated 
P.O. Box 152 Richfield. 0hlo44286 

Phone (216) 526.0990 
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5t:J.re oi Ohio C:aVlionmencu :?Tor.ection Agency 

T.:.::~.e 

~Tar:1e 

6 

Ct. -o 
I . ) V 

4icnard F. :~~~::!sie 

Governor 

?·--------------------------------------------------------------------------
:a. ----------------------------------------------------.. 
; ' ·-------------------------------------------------------------------------

• 0 

, ~------------------------------------------------------------------------------

i3 ·-----------------------------------------------------------------------------
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Cu. 
.>"".._C Construction. Management Consultiwts, Inc. 

19451 Roseland Avenue 

TO: 

Cleveland, Ohio 44117 
(216) 531-0161 

Master Metals, Inc. 
2850 West 3rd St 
Cleveland, Ohio 44113 

Amount due for Draw Request #l. 

INVOICE: N~ 111 
DATE: March 31, 1988 

JOB: 8803 

Total $ 17,730.00 

.TOTAL DUE NOW ........ , ............ ~···· $ 17,730.00 



Northeast District Office 
2110 E. . .l...urora ~c<Ja 
Twinsbura, Ch10 ...W037 -1969 
(216'1..;.2.5-91 7 i 

November 2, 1587 

7·1:-. Doug i'licke:r 
aaster i'-1eta:5 
22~0 H. Third St~eet 
Cl:?veland, Ohio 44 i 1 3 

Dear Sir: 

aA~KS CS~~~T DE~O 

PORTAGE: COU~TTY 

CO~·f?1A.I~IT #·3~ 5 

-:=:-,.. - . ·~ . 
' --/ 

P.icr.::nc ~. Ce~este 

Governor 

!o~ are rece~7~ng a copy of a le~~a:- addressed to ~=- Mark 
~eyers. ~t describes in detail. :~e du~pi~g o~ your ~~ad s:ag a~ 

a demoli~ion site in Aurora, Gb~:. ~~o co~posi~e sa~p:es ~ere 

collected and tested on this waste stream. Copies of the test 
results are enclosed. As you ca~ see, the E.P. Toxicity 
standards for lead and cadmiu~ ~ere exceeded on both saoples. 
:~!s waste stream qualifies as a ~azardous waste. T~is does not 
agree with a composite sample :es~ad for ~aste= !e~als o~ :u=~ 

12, 1987. Since a discreptancy exists, all lead slag must be 
~a~d:ad as a ~a~a=dous ~as:e ~~~~: ~raven di~~e~ently. Please be 
advised that since Master Metais ~s the ge~era~or of ~~is ~as:e 
material, you share in the liabi:i:y of this incident. You a~e 
expected to work with Mark's Cemen~ Company to resolve this 
problem. In addition, all on-si~e lead slag must be properly 
~=Jtected f:om the elements and e~vi=onment per the requiremen~s 
of CFR 40 Parts 252 thr~ 265. ~::. pape~work and disposa: 
requirements must be properly addressed on this waste streao. 

Please send me documentation, wi~hin 30 days receipt of this 
ietter, which addresses ho~ you a=e resolving 
have any questions you may contac~ me at (216) 

.s:...::.cerei:;, 

!1! -"1.-k &'f,.._.._;/, -;!..(. 

Mark Bergman, R.s. 
Environmental Scientist 
Division of Solid and Hazardous ~aste 
Management 

MB/sp 

Enclosure 

·"tr.# 

., . 
1.. •• :!. s issue. If 
425-9171 . 

JOU 



October 29, 1987 

::rr. Mark Heyers 
}fark' s Cement 
7315 Aurora Road 
Aurora, Ohio 44202 

Dear Mr. Meyers: 

f 

1'/- l ""-(_:'; 41 ',_/"f 
.;...- , L- :/ .___~ r- · > 

Aurora, Ohw ..;.4202 

Be advised that hen'ceforth, all dumping of ~ 
materials upon your property at 1005, 1003, 1001, 
997 & 995 Aurora Road, Sublots ·669, 670, 671, 672 
and 673 respectively, is to cease immediately. 

Any further dumping in this area will result in 
citations under Sections 660.04 and 660.17 and 
660.18 of the Aurora Codified Ordinances. 

Respectfully, 

~SE CITY OF AURORA, OHIO 

~C::·~ 
David A. Lipstr~ 
Zoning Administrator 

DAL/mh 

xc: Mayor 
Law Director 
Service Director 
Council Members 
Mr. Bergman, Ohio E.P.A. 
Mr. Hillman, ODNR, Division of Wildlife 

SETTL.EO IN 17&8 

RECEIVED 

OCT 3 0 1987 

OHIO EPA-N.E.D.O. 



BENESCH, FRIEDLANDER, COPLAN &.. ARONOFF 

ATTORNE~-~ ~T :'rAW:\ '81 
1100 ClTIZENS;&J.ILDlNCi . " 1 

tN COLUMBUS 
BSO EUCLID AVENUE 

88 EAST BROA.D STREET 

COLUMISUS, 0~10 4321~-3~0~ CLEVELAND, OHlO 44114-3399 

{IH•) 223·!il300 (216) 363-4500 

September 21, 1987 

Arthur I. Harris, Esq. 
Assistant United States Attorney 
Northern District of Ohio 
1404 East 9th Street 
Suite 500 
Cleveland, OH 44114 

CABLE "BFC!I. 

TELEX 29?Ei07 

T£L£C0PlER (216) 363 4588 

WAITER'S DIRECT DIAL NUMBER 

363-4634 

Re: Master Metals, Inc., Reorganized Debtor 

Dear Art: 

Enclosed is a file-stamped copy of the order entered by 
the Bankruptcy Court on September 16, 1987 confirming Master 
Metals, Inc.'s plan of reorganization in accordance with section 
ll29(a) of the Bankruptcy Code. 

WES/com 
Enclosure 
cc: Michael A. Cyphert (w/o enc.) 

Douglas K. Mickey (w/o enc.) 
_·Jerry L. Moody (w/o enc.) 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
---------------------------------x 
In re 

MASTER METALS, INC., 

:_, i P l - 1S:C 7 

'i::cr:;c,·:-~---:-.~--, ._ .. , __________ _~.: 
"':, s. fl.;~: .. _.··-' _ ::-:.dRTs 
. ;:.·: ~: ~:~- ., F~.: ~ .ib. 

In Proceedings for a 
Reorganization Under 
Chapter 11 

: Case No. B82-0078 
Debtor. 

: 

: 

---------------------------------x 

Judge John F. Ray, Jr. 

ORDER CONFIRMING PLAN 
OF REORGANIZATION 

Came on before the Court the hearing on confirmation of 

the plan of reorganization (the "Plan") under chapter 11 of title 

11 (the "Bankruptcy Code") of the United States Code filed by 

Master Metals, Inc., debtor (the "Debtor") on March 19, 1987, a 

copy of which Plan, the approved Amended Disclosure Statement, a 

ballot and the Order approving the Amended Disclosure Statement 

combined with notice of hearing on confirmation of the Plan having 

been transmitted to creditors and equity security holders whose 

consideration thereof is required by law; and 

It having been determined after hearing on notice and 

the Court finding that: 

1. The objections to confirmation of the Plan filed by 

the United States on behalf of the United States Environmental 

Protection Agency ("EPA") were withdrawn by the EPA at the hearing 

on confirmation of the Pl-an. As the basis for the withdrawal of 

such objections, the Debtor and EPA have entered into a 



stipulation (the "Stipulation"), a copy of which is annexed hereto 

as Exhibit "A" and made a part hereof, which is ffiir and 

reasonable and consistent with Section 3.2 of the Plan; and 

2. The Plan has been accepted in writing by_the 

creditors and equity security holders whose acceptance is required 

by law and thpt the Plan has been accepted by at least one class 

of impaired claims determined without including any acceptance of 

the Plan by any insider holding a claim of such class; and 

3. The provisions of chapter 11 of the Bankruptcy Code 

have been complied with; that the Plan has been proposed in good 

faith and not by any means forbidden by law; and 

4. Each holder of a claim or interest will receive or 

retain under the Plan property of value, as of the effective date 

of the Plan, that is not less than the amount that such holder 

would receive or retain if the Debtor were liquidated under 

chapter 7 of the Bankruptcy Code on such date. Further, the Plan 

does not discriminate unfairly, and is fair and equitable, with 

respect to each class of claims or interests that is impaired 

under, and has not accepted the Plan; and 

5. All payments made or promised by the Debtor or by 

any other person for services or for costs and expenses in, or in 

connection with, the Plan and incident to the case, have been 

fully disclosed to the Court and are reasonable or, if for 

services and costs incurred by the reorganized debtor after the 

Confirmation Date (as such term is defined in the Plan) in 

consummating the Plan and administering the reorganization case, 

2. 



the reorganized debtor shall make payments for such services and 

costs, without further Court authorization and unless disputed by 

the reorganized debtor, in accordance with Section 6.6 of the 

Plan; and 

6. The identity, qualifications, and affiliations of 

the persons who are to be directors or officers of the Debtor as 

the reorganized debtor, after confirmation of the Plan, have been 

fully disclosed, and the appointment of such persons to such 

offices, or their continuance therein, is equitable, and 

consistent with the interests of the creditors and equity security 

holders and with public policy; and 

7. The identity of any insider that will be employed 

or retained by the Debtor and his compensation have been fully 

disclosed; and 

8. Confirmation of the Plan is not likely to be 

followed by the liquidation, or the need for further financial 

reorganization, of the Debtor as the reorganiz~~ debtor; and 

9. All of the applicable provisions <'f Section ll29(a) 

of the Bankruptcy Code have been satisfied and the Plan should be 

confirmed, sufficient cause having been shown therefor and the 

Court being fully advised in the premises herein. Therefore, it 

is 

ORDERED, that the Plan filed by the Debtor on March 19, 

1987, a copy of which Plan is attached hereto, is confirmed; and 

it is further 

3. 



ORDERED, that notwithstanding any otherwise applicable 

non-bankruptcy law, rule or regulation rel~ting to financial 

condition, the Debtor shall carry out t~e Plan and shall comply 

with any and all orders of this Court that may be made in aid of 

consummation of the Plan; and it is further 

ORDERED, that upon the entry of this Order of 

Confirmation, the Debtor shall be discharged from all obligations, 

demands and/or claims of whatever character, whether provable, 

liquidated or unliquidated, fixed or contingent, and this Court 

shall retain jurisdiction over the Debtor (i) for the purpose of 

aiding and effectuating consummation of the Plan, (ii) for all 

matters contained in the Stipulation, until certification by the 

reorganized debtor and the EPA that the reorganized debtor has 

made all deposits and/or expenditures required under the 

Stipulation, and (iii) as provided in Article XI of the Plan, 

until the case is closed and all provisions of the Plan have been 

satisified in accordance wit~ the orders of this Court; and it is 

further 

ORDERED, that the Stipulation is approved; and it is 

further 

ORDERED, that parties to any and all executory contracts 

and unexpired leases deemed rejected and disaffirmed upon the 

entry of this Order of Confirmation pursuant to Article X of the 

Plan must file proof of any claim for damages arising from such 

rejection and disaffirmance with this Court within 30 days after 

the entry of this Order of Confirmation or such claim shall be 

4. 



barred from receiving any payment under the Plan. Notice of the 

time within which such claims must be filed shall be contained in 

the notice of confirmation of the Plan served upon all creditors 

and parties in interest pursuant to Bankruptcy Rule 3020(c); and 

it is further 

ORDERED, that upon the entry of of this Order of 

Confirmation, the Debtor as reorganized debtor shall be revested 

with all property of the Debtor as provided in the Plan and 

pursuant to Section 114l(b) of the Bankruptcy Code. 

Dated: September , 1987 
Cleveland, Oh~o 

BY THE COURT 

JOHN F. RAY, JR. 
United States Bankruptcy Judge 
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STIPUL11TION 

The United States of America on behalf of the 

United States Environmental Protection Agency (referred to 

hereafter as the "EP11") and Master Metals, Inc. (referred to 

hereafter as the "Debtor") agree as follows: 

1. As used herein, the following terms shall 

have the following definitions: 

a. "Facility" means the facility owned and 

operated by Master Metals, Inc., located at 2850 West 3rd 

Street, Cleveland, Ohio 

b. "Closure," "Close,'' and "Partial Clo

sure," refer to the closure of the waste piles at the Facil

ity, and closure of that portion of the storage area at the 

Facility that does not have interim status, in accordance 

with an EPA Approved Partial Closure Plan (as defined in d. 

below). 

c. ''Partial Closure Plan'' means the Partial 

Facility Closure Plan of Action, dated August 13, 1987, 

submitted to the EPA by the Debtor on August 14, 1987, 

containing, inter alia, the Debtor's proposed plan to reor

ganize and close the Facility's waste piles and construction 



of new container storage areas to qualify for interim status 

under RCRA and 40 C.F.R. Part 265. 

d. "Approved Partial Closure Plan" means a 

plan for Partial Closure that has received final written 

approval by EPA. 

e. "Closure Activities" means all measures 

identified in the EPA Approved Partial Closure Plan for the 

Facility, and, pending EPA final written approval of the 

Partial Closure Plan, means any measures consistent with the 

closure requirements at 40 C.F.R. Part 265, Subpart G. 

f. "Closure Costs" and "Closure Funds" mean 

the costs of and funds for completing the Closure Activi

ties, with the exception of funds to be spent by Debtor for 

the purchase, installation and operation of the new rotary 

kiln furnace. 

2. On August 14, 1987, Debtor provided to 

EPA for review and approval its proposed Partial Closure 

Plan for closure of those portions of the Facility that do 

not have interim status. It is currently estimated that 

Partial Closure will cost approximately $425,000. This 

estimate includes costs for the purchase, installation, and 

operation of a new rotary kiln furnace, which Debtor propos

es to purchase, at an estimated cost of $200,000. Debtor 

may undertake Closure Activities with the understanding that 

spending for such activities does not constitute 

-2-



pre-approval, and tnat EPA has not approved Debtor's pro

posed Partial Closure Plan. 

3. To help insure that Debtor will have 

sufficient funds available to fund closure of the Facility 

in accordance with an Approved Partial Closure Plan and meet 

its environmental obligations under RCRA, Debtor shall 

either set aside or spend funds for Closure Activities in 

accordance with the provisions below. 

4. Debtor shall establish and maintain a 

separate escrow account ("Escrow Account") acceptable to EPA 

to be used solely for Closure Activities. 

5. On the Consummation Date (as such term is 

defined in Debtor's Plan of Reorganization dated March 17, 

1987 (the "Plan")), Debtor shall deposit in the Escrow 

Account Closure Funds in the sum of $15,000. This sum, as 

well as all other sums listed below, is separate fror and in 

addition to, funds to be spent by Debtor for the purchase, 

installation, and operation of the new rotary kiln furnace. 

6. In each of the four months following the 

Consummation Date, Debtor shall spend directly on Closure 

Activities (i.e., using funds not previously deposited into 

the Escrow Account) or pay into the Escrow Account, the sum 

of $15,000, making a total of $75,000 either spent on 
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Closure Activities and/or paid into theJEscrow~ccount 

during the four months following the Consummation Date. 

7. Over the following 19 months (i.e., the 

fifth through the twenty-third months following the Consum

mation Date) Debtor shall spend directly on Closure Activi

ties (i.e., using funds not previously deposited into the 

Escrow Account) or pay into the Escrow Account the sum of 

$8,000 per month, making a total of $152,000 (or $227,000, 

including the previous $75,000). 

8. Any amount spent or deposited into the 

Escrow Account subsequent to the Consummation Date which is 

greater than the amount required under Paragraphs 6 and 7 

may be applied by Debtor to amounts due in subsequent 

months. Debtor may apply the funds which Debtor spent on 

Closure Activities prior to the Consummation Date, including 

$27,841.87 paid prior to September 8, 1987, to payments re

quired in the second and third months after the Consummation 

Date or thereafter. 

9. Debtor may access the Escrow Account to 

pay for Closure Activities. 

10. Within 60 days after receipt of EPA's 

written evaluation of the Partial Closure Plan, Debtor 

shall, if required, submit to EPA a revised estimate of the 

cost of Partial Closure. If the new estimate is greater 

than the estimate referred to herein in Paragraph 2, the 
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parties shall modify the payment schedule to increase the 

amount of or extend the time period for monthly payments. 

In the event that estimated Partial Closure costs prove to 

be greater than actual costs, Debtor may at any time propose 

to EPA, and EPA shall consider, a reduction of the amounts 

required under Paragraphs 6 and 7. In addition, Debtor may 

at any time propose to EPA, and EPA shall consider, a modi

fication of the payment schedule or amounts set forth in 

this Agreement. The parties will use their best efforts in 

good faith to resolve informally all disputes or differences 

of opinion which may arise under this Agreement. 

11. Beginning 30 days after the Consummation 

Date, and each month thereafter until all deposits and/or 

expenditures required herein have been made, Debtor shall 

deliver to the EPA at: 

Do..'.e Helmers 
un:ted States Environmental Protection 

Agency 
Region V 
5 HE-12 
230 South Dearborn Street 
Chicago, Illinois 60604 

a report detailing the status of Closure Activities and 

amounts spent on Closure Activities, as well as the status 
-
of funding of its Escrow Account. Upon request, Debtor 

agrees to provide the EPA additional information to verify 

compliance with the terms of this Agreement. 
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12. The~PA shall retain the right to allege 

a material default by Debtor with respect to the terms of 

this Agreement as grounds for dismissal or conversion of 

Debtor's reorganization case under Section lll2(b) of the 

Bankruptcy Code. 

13. In the event Debtor's reorganization 

case is dismissed or converted, all monies in the Escrow 

Account (or monies which under this Agreement should have 

been spent on Partial Closure or placed in the Escrow 

Account) shall be held in constructive trust, to be used 

exclusively for Partial Closure, Closure and other costs 

necessary to comply with RCRA and other environmental 

requirements. 

14. This Agreement in no way limits the 

authority of the United States·or remedies available to the 

United States, under RCRA and all other e~vironmental laws, 

including, but not limited to, EPA's authority in reviewing 

the Partial Closure Plan for the Facility, and the relief 

sought by the United States in the civil action against 

Debtor in case No. C87-1471 (N.D. Ohio); nor shall amounts 

to be paid or spent hereunder limit the extent of Debtor's 

~losure responsibilities. 

15. The United States Bankruptcy Court for 

the Northern District of Ohio, Eastern Division shall retain 

jurisdiction over, among other things, all matters contained 
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in this 1\.greement until certification by the r·arties that-

Debtor has made all deposits and/or expenditures required 

under this Agreement. 

16. EPA agrees to withdraw its objection to 

confirmation of the Debtor's Plan provided that this Stipu

lation is incorporated into the Court's Order confirming the 

Plan. 

17. Except as otherwise expressly provided 

herein, the EPA and Debtor expressly reserve all legal and 

equitable rights and defenses that they may have regarding 

the subject of this Agreement. The execution or performance 

of this Agreement by Debtor shall not constitute an admis-

sion of any factual or legal issue, or of any liability or 

wrongdoing relating to the Facility and Debtor expressly 

reserves all rights, claims and defenses which it may have 

in any proceedings regarding the Facility. 

~~' fc;6:.,~ { ;;{ ~ 9/Jt;/l;? 
United States of America 
on behalf of the United States 
Environmental Protection 
Agency 

-7-



UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

------------------------------------x 
In re In Proceedings For A Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Case No. B82-0078 
Debtor. 

Judge John F. Ray, Jr. 

DEBTOR'S PLAN OF REORGANIZATION 

------------------------------------x 

Master Metals, Inc., debtor and debtor in possession, hereby proposes 

under § 1121(a) of the BanKruptcy Code the following plan of reorganization 

and agrees to be bound thereby: 

ARTICLE I 

DEFINITIONS . 

As used in the Plan, the fo 11 owing terms sha 11 have the respective 

meanings specified below: 

1.1 "Administrative Expens~s" shall mean all administrative expenses 
and Claims entitled t:~ priority in distribution pursuant to 
§ S03(b) of the BanKruptcy Code, other than a Priority Claim or 
Tax Claim. 

1.2 "Allowed Claim" shall mean any Claim against the Debtor, proof 
of which was filed on or before the date fixed by the Bankruptcy 
Court within which proofs of claim may be filed or such other 
date as may have been or is designated by the Bankruptcy Court, 
or which has been or hereafter is scheduled by the Debtor as· 
liquidated in amount and not disputed or contingent and, in 
either case, a Claim as to which no objection to the allowance 
thereof has been interposed within the applicable period of 
limitation fixed by the Bankruptcy Code or Rules of BanKruptcy 
Procedure or an order of the BanKruptcy Court, or as to which 
any objection has been determined by an order or judgment of the 
BanKrutpcy Court allowing such Claim that is no longer subject 

10690-1 (jl) 
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1.16 "Fry Metals Claim" shall mean the debt evidenced by the 
consignment transaction between the Debtor and Fry Metals and 

·the consignment·1nterest of Fry Metals in the Debtor's "low 
grade lead dross" inventory shipped by Fry Metals to the Debtor 
pursuant to such agreement. 

1.17 "Globe" shall mean Globe Union Division of Johnson Controls, a 
Wisconsin corporation. 

1.18 "Globe Claim" sha 11 mean the debt evidenced by a certain 
Consignment Agreement dated January 26, 1982, entered into by 
and between the Debtor and Globe Union Division of Johnson 
Controls, and the consignment interest of Globe in the Debtor's 
battery inventory as described therein, as confirmed and 
continued by that certain order of the Bankruptcy Court dated 
January 26, 1982, pertaining thereto. 

1.19 "Interests" shall mean any rights of holders of issued and 
outstanding shares of Common Stock. or other equity securities of 
the Debtor in respect thereof. 

1. 20 "Investors" sha 11 mean Doug 1 as K. Mi cl<.ey and Jerry L. Moody, .in 
connection with their purchase of the shares of Reorganized 
Debtor Common as provided in the Plan. 

1.21 "New Lenders" shall mean Douglas K. Mickey and Jerry L. Moody, 
in connection with their unsecured loan to the ~eorganized 
Debtor as provided in the Plan. 

1.22 "NL" shall mean NL Industries, Inc., a New Jersey corporation, 
with its principal place of business located in New York City, 
r:~w York.. 

1.23 "NL Claim" shall mean that debt owed by the Debtor to NL 
evidenced by the NL Note, the HL Mortgage, the Agreement For The 
Sa 1 e Of Assets by and between the Debtor and NL dated 
September 7, 1979, the Assumption Agreement by and between the 
Debtor and NL dated September 7, 1979 and instruments and/or 
agreements related thereto, security for the payment of which NL 
retains a first mortgage lien in and to the Real Property 
pursuant to and as provided in the NL Mortgage. 

1.24 "NL Mortgage" shall mean that certain mortgage deed dated 
September 7, 1979, and recorded on September 11, 1979, in 
Vo 1 ume 15376, Page 345 of Cuyahoga County Records, between the 
Debtor as 11ortgagor and NL as mortgagee, granting unto NL a 
11ortgage lien in and to the Real Property. 

1.25 "NL Note" shall mean that certain promissory note executed and 
de 1i vered by the Debtor to NL dated September 7, 1979, drawn in 
the original principal amount of $800,000 and bearing interest 
at the rate of ten percent (10%) per annum. 
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1.35 •secured Claim" shall mean a Claim secured by a lien, security 
interest or other Claim against, -Or interest in, the Property, 
other than a Tax Claim. 

1.36 "Tax Claim" shall mean any unsecured Claim of a 
unit entitled to priority in distribution 
§ S07(a)(7) of the Ban~ruptcy Code. 

governmental 
pursuant to 

A term used in the Plan and not defined herein has the meaning 

attributed to the term in the Ban~ruptcy Code. 

ARTICLE II 

CLASSIFICATION OF CLAIMS AND INTERESTS 

For the purpose of the Plan, Claims and Interests are designated as 

follows: 

2.1 Class 1 shall consist of all Administrative Expenses. 

2.2 Class 2 shall consist of all Priority Claims and shall not 
include any Claims included in any other Class provided under 
and pursuant to the Plan. 

2.3 

2.4 

2.5 

2.6 

2.7 

2.8 

Class 3 shall 

Class 4 shall 

Class 5 shall 

Class 6 shall 

Class 7 shall 

Clus 8 shall 

consist 

consist 

consist 

consist 

consist 

consist 

of a 11 Tax Claims. 

of all Environmental Cla.ims. 

of the Section 364 Claim. 

of the NL Claim. 

of the Globe Claim. 

of the Fry Metals Claim. 

2.9 Class 9 shall consist of the Secured Claim of J & H Leasing Co. 
under the terms of that certain Equipment Lease- Installment 
Purchase Agreement elated March 1984, by and between the Debtor 
and J & H Leasing Co., as approved and confirmed by that certain 
order of the Ban~ruptcy Court dated June 13, 1984 pertaining 
thereto. 

2.10 Chss 10 shall consist of all general unsecured Claims and all 
unsecured Claims not otherwise classified. 
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Bankruptcy Court dated June 13, 1984 relative thereto; and shall 
retlin Its lien t~ secure such Secured Claim; and no legal, 
equitable or contractual rights to which the holder of the 
Class 9 Claim 1s entitled shall be deemed altered hereby. 

ARTICLE IV 

TREATMENT OF CLASSES OF CLAIMS AND INTERESTS THAT 
ARE IMPAIRED UNDER THE PLAN 

4.1 Class 2 Claims are impaired; and in full settlement, release and 
discharge of all Class 2 Claims the holders of Class 2 Allowed 
Claims shall receive on account thereof, in quarterly 
Installments, deferred Cash payments, over a three (3) year 
period after the Consummation Date, of a value, as of the 
Consummation Date, equal to the allowed amount of the Class 2 
Allowed Claims, or Cash payments upon such other terms as may be 
agreed upon between the Debtor and the respective holders of 
such Allowed Claims. 

4.2 Class 3 Claims are impaired; and in full settlement, release and 
discharge of all Class 3 Claims the holders of Class 3 Allowed 
Claims shall receive on account thereof, in quarterly 
Installments, deferred Cash payments, over a six (6) year period 
after the date of assessment of such Allowed Claims, of a value, 
as of the Consummation Date, equal to the amount of such Allowed 
Claims, in accordance with § 1129(a)(9)(C) of the 8an~ruptcy 
Code; provided, however, that as to those holders of Class 3 
Allowed Claims who have not made an assessment of their Class 3 
Allowed Claims, such deferred Cash payments shall be made over a 
period of six (6) years from the Consummation Date. 

4.3 The Class 6 Claim is impaired; and in full settlement, release 
and discharge of the Class 6 Claim, such Secured Claim shall be 
treated as follows: 

(a) The total outstanding balance of principal plus accrued 
Interest due under the NL Claim shall be reduced, as of 
the Confirmation Date, from $679,287 to the total 
principal amount of $150,000, payable to NL by the 
Reorganized Debtor during a three (3) year term after the 
Consummation Date as provided in Section 4.3(b) of the 
Plan. On the Conf1 rmat ion Date the Reorganized Debtor 
shall execute and deliver to NL an amended promissory note 
(the •Amended NL Note") to evidence such reduction of the 
NL Note and the NL Claim. The principal amount of t-he 
Amended NL Note and the total indebtedness under 
Section 1.1 of the NL Mortgage shall be $150,000. The 
Amended NL Note and the NL Mortgage shall bear interest at 
the rate of ~ per annum in excess of the announced "prime 
rate" of AmeriTrust Company National Association, from 
time to time in effect. 

-7-



(e) The foregoing shall not discharge or affect any rights 
and/or claims the Debtor or the Re~rganfzed Debtor and NL 
may now or hereafter have against each other derived from, 
1n respect of or ar1s1ng out of claims, fines or penalties 
asserted by governmental units or agencies In respect of 
or arising out of violations of any federal, state or 
municipal environmental or health statutes, ordinances, 
rules or regulations appl !cable to the Debtor's or the 
Reorganized Debtor's business operation and/or the Real 
Property. 

4.4 The Class 10 Claims are impaired; and in full settlement, 
release and discharge of the Class 10 Claims, the holders of 
such All owed Cla fms shall be paid 5% of the amount of such 
Allowed Claims, In Cash, without Interest, upon the Consummation 
Date, provided, however, that the Reorganized Debtor's liability 
under this Section 4.4 shall be limited such that if the Plan is 
confirmed under § 1129(b) of the Bankruptcy Code and/or the 
Class 10 Allowed Claims exceed $1,300,000, the Reorganized 
Debtor shall pay Pro Rata to the holders of such Allowed Claims 
on account thereof, In the aggregate, the amount of 570, ODD, 
which may result In a distribution to the holders of such 
Allowed Claims of less than 5% of the amount of such Allowed 
Claims. 

4.5 The Class 11 Interests are Impaired; and on the Confirmation 
Date the Clas~ 11 Interests shall be deemed cancelled and 
tenni nated without any further action and the ho 1 ders of such 
Interests shall neither receive any Cash nor retain any property 
or rights on account of such Interests. 

ARTICLE V 

CONDITIONS PRECEDENT TO THE 
IMPLEMENTATION OF THE PLAN 

5.1 The Plan, its implementation, consummation, and the obligations 
of the New Lenders, the Investors and the Debtor, as the case 
may be, provided herein are subject to consummation of the 
transactions contemplated by the Financing Agreement by and 
between the Debtor, the Investors and the New Lenders, pursuant· 
to which (I) the New Lenders have agreed to make an unsecured 
Cash loan not to exceed $85,000 to the Reorganized Debtor on or 
before the Confirmation Date and (if) the Investors have agreed 
to purchase the shares of Reorganized Debtor Common in 
accordance with the teniis of Article VI of the Plan. 
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6.3 Pursuant to the terms of the Plan the holders of Class 10 
Allowed Claims will receive the considerations set forth in and 
pursuant to Article IV hereof in full settlement, release and 
discharge of such Allowed Claims. 

6.4 The Reorganized .Debtor may object to Claims subsequent to the 
Confirmation Date and Claims may be reconsidered for cause 
pursuant to § 503(b) of the Bankruptcy Code if previously 
allowed. 

6.5 Upon the entry of the Confirmation Order, the Reorganized Debtor 
shall be revested with the Property, free and clear of all 
Claims, liens, security or other interests of the Debtor's 
creditors, Interest holders or parties in interest, except as 
otherwise provided in the Plan, and the Reorganized Debtor shall 
be entitled to manage its affairs without further order of the 
Bankruptcy Court. The Reorganized Debtor shall manage the 
resolution of and distributions on account of Claims consistent 
with the Plan and shall make such distributions of Cash and 
Reorganized Debtor Common, from time to time, as are required by 
the Plan. 

6.6 The Reorganized Debtor shall, without further Bankruptcy Court 
authorization, pay monthly against all bills rendered to the 
Reorganized Debtor (unless disputed by the Reorganized Debtor) 
for a 11 costs incurred by the Reorganized Debtor after the 
Confirmation Date in consummating the Plan and administering the 
reorganization case, including, but not limited to, all 
professional fees and expenses, and shall pay all professional 
fees of counsel and accountants to the Debtor. 

ARTICLE VII 

GRANT OF CONTINUANCE OF SECURITY INTEREST 

7.1 The distributions to be made to the holders of Secured Claims 
provided for in and subject to Articles III and IV of the Plan 
shall be secured by the grant or continuance, as the case may 
be, of security interests in and to the Property securing such 
Claims and the proceeds thereof as provided for in and subject 
to Articles III and IV of the Plan. Said security interests· 
shall be evidenced by documentation in form and substance 
sufficient to effectuate such grant or continuance, as the case 
may be, and shall run in favor of the holders of the respective 
Secured Claims. 
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10.3 The holder of any Claim arising by reason of the rejection of an 
executory contract must file a proof of such Claim within_ 30 _ 
days after the Confirmation Date or the date of the entry of an 
order of the Bankruptcy Court authorizing the rejection of such 
executory contract, or such Claim will be barred from receiving 
any payment under the Plan. 

ARTICLE XI 

RETENTION OF JURISDICTION 

11.1 The Bankruptcy Court shall retain jurisdiction of these 
proceedings pursuant to and for the purposes of §§ 105(a) and 
1127 of the Bankruptcy Code and Bankruptcy Rule 3020(d) and for 
the following purposes, inter alia: 

(a) To determine any and all objections to the allowance of 
Claims or Interests; 

(b) To determine any and all applications for allowance of 
compensation and/or reimbursement of expenses, except as 
is set forth in and subject to Article VI, Section 6.6 of 
the Plan; 

(c) To determine any and all controversies, disputes or acts 
under or in connection with the Plan and such other 
matters as may be provided for in the Confirmation Order; 

(d) To effectuate payments under and performance of provisions 
of the Plan; 

(e) To hear and determine any and all pending or subsequently 
brought motions, applications, adversary proceedings and 
contested matters; 

(f) To hear and determine such motions or proceedings as may 
be instituted by the Debtor to reject an executory 
contract, pursuant to Article X of the Plan; and I 

I 

(g) i To make such orders, or give such direction as may be _
1 appropriate under § 1142 of the Bankruptcy Code or in aid 
1 of consummation of the Plan, including the granting of ' 

extensions of any deadline set herein, applications for 
which are filed prior to the time the deadline or bar date 
for the filing of any proof of claim has passed. 

-13-



age 23 Master Metals, Inc. BB2-7B J. Ray, Jr. 

DATE 

12-9-86 

DOCKET NUMBER 

BANKRUPTCY CASE RECORD 

Order entered prescribing notice of hearing on applications fo 
allowance of interim compensation and reimbursement of expense 
of various parties filed. 

12-11-86 Certificate of Service by attorney for debtor on applications 
for allowance of Interim Compensation and Reimbursement of 
Expenses-- Notice of hearingl2-29-86 at 10:00 am. 

l2/29/86 earing on Applications for all.ovance of interim c•oapense.tion and reimburseDII 
f expenses: 

12-31-86 

1-5-87 

1/29/87 

2/23/87 

3/2/87 

3/2/87 

3/18/87 

8C100E 
(1017VI 

) Benesch, li'riedlander, Coplan, AroDOff, -Pees- $21,021.25, Expenses -
$772.69, (3/~/86 - ll/l2/86) -GRABTED OSJ 12-31-86 

2) Grant Thornton, Pees- $1,991.00, Expeoses - $264.00, (3/1/86 - ll/30/86) 
GRANTED OSJ 12-31-86 

3) Javitch &: Eisen Co., Pees- $ll,693.50, Expenses- $125.80, (2/16/82 -
11/1~/86) -GRABTED OSJ 12-31-86 

~) Thompson, 1line &: !'lory", Pees- $1,064.25, BO Expeoses, (T/10/85 -
T/23/85) -GRA1ITED 0SJ 12-31-86 

Order entered granting applications for various ALLOWANCE OF 
CONPENSATION AND REIMBURSEMENT OF COSTS EXPENDED. ~ 

Report of Operations of debtor-in-possession for period thru 
11-1-86- 11-30-86 filed. 

REPORT OF OPERATIONS OF DEBTOR-IN-POSSESSION FOR PERIOD 
THROUGH 12/1/~6 - 12/31/86, FILED. 

REPORT OF OPERATIONS OF DEBTOR-IN-POSSESSION FOR PERIOD THRU 
1/1/87 to 1/31/87 FILED. 

Motion of Debtor, Debtor-in-Possession to compromise 
controversy between themselves and current pending before 
this Court in an Adversary B86-345 Debtor Vs. Chemdan Corp. 
filed. (Bearin9: 4/2/87 at 9:00am.) (Copy in Adv. proceed.) 

Motion of Debtor, Debtor-in-Possession to limit notice of 
Motion to compromise controversy to Creditors Committee and 
those parties requesting notice, filed. 

REPORT OF OPERATIONS OF DEBTOR-IN-POSSESSION FOR PERIOD THRU 
2/1/87 - 2/28/87 filed. 

UfiiTED STATES BANKRUPTCY COUR 

BANKRUPTCY CASE DOCKET - CONTINUATION 



Pa.ge 24 
DOCKET NUMBER 

___ 2A~T~E~--4---------------------------B_A_N_K_R_u_~_c_v_CA~S~E~R~E~CO~R~D~----------------------~ 

~ )/87 

3/19/87 

3/19/87 

3/25/87 

3/25/87 

4/7/87 

4/9/87 

4/14/87 

4/14/87 

4/24/87 

DEBTOR'S PLAN OF REORGANIZATION filed. 

Disclosure Statement of debtor pursuant to S 1125 of the 
Bankruptcy Code, filed. 

Motion of Debtor and Debtor-in-Possession for approval of 
Disclosure Statement for Debtor's Plan of Reorganization, 
filed. 

Order entered setting heariing on approval of Disclosure 
~tatement for Debtor's Plan of Reorganization--4/28/87 at 
~;00 am. 

Order entered and NOTICE FOR HEARING on approval of Disclosure 
~tatement combined with Order and notice fixing time for filing 
broof of claims: Hearing--4/28/87 at 9:00 am. 
~ast Day for filing and serving written objections to the 
bisclosure Statement-- 4/23/87. 
~ast Day for filing Proof of Claims--4/28/87 (or the date which 
~he Court enters an Order approving the Disclosure Statement, 
j..hichever is later) 

Certificate of service by debtor/ debtor in possession of 
Order and Notice for hearing on approval of disclosure 
statement, filed. 

Certificate of service of Proposed Disclosure Statement and 
Plan of Reorganization by attorney for debtor/debtor-in
possession, filed. 

Notice of appearance by Inland Reclamation, Inc., Creditor, 
represented by attorney Climaco, Climaco, Seminatore, Lefkowitz 
& Garofoli Co. L.P.A. filed. 

Certificate of service of Order and notice of hearing on app
roval of Disclosure Statement combined with Order and notice 
fixing time for filing proofs of claim filed. 

Certificate of service of proposed Disclosure Statement and 
Plan of Reorganization filed. 

Hearing on approval of Amended Disclosure Statement-APPROVED OOJ 
CONFIRMATION IIEARil'IG SET FOR - JUBE 2~, 1981 @ 9:00 A.M. in Courtroom 142 

~/28/87 TRIAL MiliUTES FlUID. (NO witnesses', no exhibit&) 

BC 1CIOE 
110/791 

BANKRUPTCY CASE DOCKET- CONTINUATION 

UNITED STATES BANKRU~CY COURT 

.. 
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Master Metals, Inc. B82-78 J. Ray, Jr. 

DATE 

4/27/87 

4/27/87 

5/1/87 

5/14/87 

5/28/87 

BCIOOE 
(10/791 

DOCKET NUMBEA 

BANKRUPTCY CASE RECORD 

REPORT OF OPERATIONS OF DEBTOR-IN-POSSESSION FOR PERIOD 
3/1/87 - 3/31/87 FILED • 

VALUATION ANALYSIS OF DEBTOR-IN-POSSESSION OF SUMMARY OF 
DATA AND CONCLUSIONS FOR VALUATION DATE: 1/1/82, filed. 

Order entered approving amended disclosure statement, fixing 
time for filing acceptances or rejectings of plan of reorgan
ization on 6/15/87; and setting hearing on confirmation of 
plan for 6/24/87 at 9:00 am. 

Certificate of service by Tom Lally, Vice President of Cleve
land Letter Service, Inc. on the Plan of Reorganization, 
~ended Disclosure Statement, Order approving Disclosure 
Statement, and Ballot confirming to Official Form NO 30, 
1-f'iled. 
1-

REPORT OF OPERATIONS OF DEBTOR IN POSSESSION FOR PERIOD 
4/1/87 to 4/30/87 filed. 

UNITED STATES BANKRUPTCY COURT 

BANKRUPTCY CASE DOCKET- CONTINUATION 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
------------------------------------x 
In re 

MASTER METALS, INC., 

Debtor. 

------------------------------------x 

,--
1 '--

I 
' . ~ : 

r· 
! ' 
I I 

,--:--, 
'I ' 
'ij i 
,_'!_) 

In Proceedings For a Reorganization 
Under Chapter 11 

Case No. B82-0078 

Judge John F. Ray, Jr. 

ORDER APPROVING AMENDED DISCLOSURE 
STATEMENT, FIXING TIME FOR 
FILING ACCEPTANCES OR REJECTIONS 
OF PLAN AND SETTING HEARING 
ON CONFIRMATION OF PLAN, 
COMBINED WITH NOTICE THEREOF 

An amended disclosure statement (the "Disclosure Statement") under 

Chapter 11 of the Bankruptcy Code having been filed by Master Metals, Inc., 

debtor (the "Debtor") on April 28, 1987, referring to a plan under 

Chapter 11 of the Code filed by the Debtor on March 19, 1987; and 

It having been determined after hearing on notice that the Disclosure 

Statement contains adequate information; 

It is ORDERED, and notice is hereby given, that: 

A. The Disclosure Statement filed by the O~btor on April 23, 1937 

contains adequate information as such term is defined in §1125 of the 

Bankruptcy Code and the same is hereby approved. 

B. June 15, 1987 is fixed as the last cay for filing written 

acceptances or rejections of the plan referred to above. 

C. On or before May 10, 1987 a copy of the plan, this order 

approving the Disclosure Statement, the Disclosure Statement and a ballot 

conforming to Official Form No. 30 shall be transmitted by the Debtor by 



mail to creditors, equity security holders and other parties in interest as 

provided in Rule 3017(d). 

D. June 24, 1987 at 9:00 a.m. in the United States Bankruptcy 

Court, United States Courthouse, Room 420, Cleveland, Ohio 44114, is fixed 

as the date, time and place for the hearing on confirmation of the plan. 

E. June 15, 1987 is fixed as the last day for filing and serving 

pursuant to Rule 3020(b)(1) written objections to confirmation of the plan. 

Dated: May L. 1987 
Cleveland, Ohio 

-2-



------------------------------------x 
In re In Proceedings For a Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Debtor. Case No. B82-0078 

Judge John F. Ray, Jr. 

------------------------------------x 

BALLOT FOR ACCEPTING OR REJECTING 
PLAN OF REORGANIZATION 

The plan referred to in this ballot can be confirmed by the Court and 
thereby made binding on you if it is accepted by the holders of two-thirds 
in amount and more than one-half in number of claims in each class and the 
holders of two-thirds in amount of equity security interests voting on the 
p 1 an. In the event the requisite acceptances are not obtai ned, the Court 
may nevertheless confirm the plan if the Court finds that the plan accords 
fair and equitable treatment to the class rejecting it. To have your vote 
count you must complete and return this ballot. 

The undersigned, a Class [2][10) creditor of the above-named debtor in 
the unpaid principal amount. of $ ______________________ __ 

(Check One Box) 

/ __ / Accepts 1-1 Rejects 

the plan for the reorganization of the above-named debtor. 

Date: 

Print Or Type Name And Address 

Signed: 

RETURN THIS BALLOT ON OR BEFORE JUNE 15, 1987, TO: 
William E. Schonberg, Benesch, Friedlander, Coplan & Aronoff, 
1100 Citizens Building, Cleveland, Ohio 44114. 



IN THE:UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
------------------------------------x 
In re In Proceedings For a Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Debtor. Case No. B82-0078 

Judge John F. Ray, Jr. 

------------------------------------x 

BALLOT FOR ACCEPTING OR REJECTING 
PLAN OF REORGANIZATION 

The plan referred to in this ballot can be confirmed by the Court and 
thereby made binding on you if it is accepted by the holders of two-thirds 
in amount and more than one-half in number of claims in each class and the 
holders of two-thirds in amount of equity security interests voting on the 
plan. In the event the requisite acceptances are not obtained, the Court 
may nevertheless confirm the plan if the Court finds that the plan accords 
fair and equitable treatment to the class rejecting it. To have your vote 
count you must complete and return this ballot. 

The undersigned, a Class 3 creditor of the above-named debtor in the 
unpaid principal amount of $ ______________________ __ 

(Check One Box) 

1 __ 1 Accepts / __ / Rejects 

the plan for the reorganization of the above-named debtor. 

Date: 

Print Or Type Name And Address 

Signed: 

RETURN THIS BALLOT ON OR BEFORE JUNE 15, 1987, TO: 
William E. Schonberg, Benesch, Friedlander, Coplan & Aronoff, 
1100 Citizens Building, Cleveland, Ohio 44114. 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
------------------------------------x 
In re In Proceedings For a Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Debtor. Case No. B82-0078 

Judge John F. Ray, Jr. 

------------------------------------x 

BALLOT FOR ACCEPTING OR REJECTING 
PLAN OF REORGANIZATION 

The plan referred to in this ballot can be confirmed by the Court and 
thereby made binding on you if it is accepted by the holders of two-thirds 
in amount and more than one-half in number of claims in each class and the 
holders of two-thirds in amount of equity security interests voting on the 
plan. In the event the requisite acceptances are not obtained, the Court 
may nevertheless confirm the plan if the Court finds that the plan accords 
fair and equitable treatment to the class rejecting it. To have your vote 
count you must complete and return this ballot. 

The undersigned, a Class 6 creditor of the above-named debtor in the 
unpaid principal amount of $'--------------------~--

(Check One Box) 

/ __ ! Accepts 1-1- Rejects 

the plan for the reorganization of the above-named cejtor. 

Print Or Type Na~e And Address 

Date:~·----------------------

Signed: 

RETURN THIS BAL~JT ON OR BEFORE JUNE 15, 1987, -J: 
William E. Scnonberg, Benesch, Friedlande•, Coplan & Aronoff, 
1100 Citizens Building, Cleveland, Ohio 44114. 



IN TH~UKITED STATES BANKRUPTCY COURT 
FOR TH!i NORTHERN DISTRICT OF OHIO 
EASTERtf;DIVISION 
------------------------------------x 
In re In Proceedings For a Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Debtor. Case No. B82-0078 

Judge John F. Ray, Jr. 

------------------------------------x 

BALLOT FOR ACCEPTING OR REJECTING 
PLAN OF REORGANIZATION 

The p 1 an referred to in this ba 11 at can be confirmed by the Court and 
thereby made binding on you if it is accepted by the holders of two-thirds 
in amount and more than one-half in number of claims in each class and the 
holders of two-thirds in amount of equity security interests voting on the 
plan. In the event the requisite acceptances are not obtained, the Court 
may nevertheless confirm the plan if the Court finds that the plan accords 
fair and equitable treatment to the class rejecting it. To have your vote 
count you must complete and return this ballot. 

The undersigned, a Class 10 creditor of the above-named debtor in the 
unpaid principal amount of $ ______________________ __ 

(Check One Box) 

/ __ / Accepts ;-;- Rejects 

the plan for the reorganization of the above-named debtor. 

Date: 

Print Or Type Name And Address 

Signed: 

RETURN THIS BALLOT ON OR BEFORE JUNE 15, 1987, TO: 
William E. Schonberg, Benesch, Friedlander, Coplan & Aronoff, 
1100 Citizens Building, Cleveland, Ohio 44114. 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
------------------------------------x 
In re In Proceedings For a Reorganization 

Under Chapter 11 
MASTER METALS, INC., 

Case No. B82-0078 
Debtor. 

Judge John F. Ray, Jr. 

------------------------------------x 

AMENDED DISCLOSURE STATEMENT PURSUANT TO § 1125 
OF THE BANKRUPTCY CODE 

I. INTRODUCTION 

On January 11, 1982 (the "Petition Date"), Master Metals, Inc. 

("Master Metals"), a privately-held Ohio corporation, filed a voluntary 

petition commencing a reorganization case under chapter 11 of title 11 (the 

''Bankruptcy Code'') of the United States Code (the ''Reorganization Case'') in 

the United States Bankruptcy Court for the Northern District of Ohio in 

Cleveland, Ohio (the "Court"). On March 19, 1987, Master Metals filed with 

the Court a plan of reorganization (the "Plan"). This Amended Disclosure 

Statement (''Disclosure Statement") describes the Plan. 

This Disclosure Statement has been approved as containing adequate 

information under § 1125 of the Bankruptcy Code by order of the Court 

entered on May 1, 1987, and its distribution to the holders of claims 

against and interests in Master Metals has been authorized by that order. 

Master Metals is providing this Disclosure Statement to all known holders of 

such claims and interests for the purpose of soliciting acceptances of the 

Plan, a copy of which accompanies this Disclosure Statement. 

10690-1 (jl) 
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II 
'I 

For the purpose of this Disclosure Statement a ''Claim'' shall mean any 

claim against Master Metals as defined in § 101(4) of the Bankruptcy Code, 

including contingent claims and any claim which has not been disallowed by 

an order of the Bankruptcy Court or for which an order of di sa ll owance of 

the Bankruptcy Court has been reversed on appeal by an order of an appellate 

court which is not itself subject to further appeal or certiorari 

proceedings. The term "Interest" when used in this Disclosure Statement 

shall refer to the rights of the holders of Master Metal's outstanding 

capital stock. 

References in this Disclosure Statement to the "Court" shall refer to 

the federal court in the Northern District of Ohio conferred with 

jurisdiction over the Master Metals Reorganization Case or the court so 

authorized with respect to any proceedings in connection therewith. 

THIS DISCLOSURE STATEMENT, TOGETHER WITH THE ACCOMPANYING PLAN, SHOULD 

BE READ IN ITS ENTIRETY. FOR THE CONVENIENCE OF MASTER METALS' CREDITORS 

I AND INTEREST HOLDERS, 

II DISCLOSURE STATEMENT UNDER THE HEADING "DEVELOPMENT AND PURPOSES OF THE 

THE TERMS OF THE PLAN ARE SUMMARIZED IN THIS 

d 
' PLAN" (SEE SECTION VI A), BUT ALL SUMMARIES ARE QUALIFIED IN THEIR ENTIRETY 

:1 BY THE PLAN ITSELF, WHICH IS CONTROLLING IN THE EVENT OF ANY INCONSISTENCY. 
:I 

TERMS DEFINED IN THE PLAN AND NOT OTHERWISE DEFINED SPECIFICALLY HEREIN 

WILL, WHEN USED HEREIN, HAVE THE MEANINGS ATTRIBUTED TO THEM IN THE PLAN. 

II. THE PURPOSE OF THIS AMENDED DISCLOSURE STATEMENT 

The Bankruptcy Code requires that, before the Plan may be confirmed by 

the Court, it must be submitted to creditors and equity security holders of 

Master Metals, who must be provided with an opportunity to vote on whether 

to accept or reject the Plan. In addition, any solicitation of acceptances 

-2-



or rejections of the Plan must be preceded or accompanied by disclosure 

materials approved by the Court as containing "adequate information." 

"Adequate information" is information of a kind and in sufficient detail to 

enable solicited creditors and equity security holders to make informed 

judgments about the Plan and the acceptance or rejection thereof. 

Master Metals has filed this Disclosure Statement with the Court 

pursuant to § 1125 of the Bankruptcy Code and in connection with the 

solicitation of acceptances of the Plan. This Disclosure Statement was 

filed with the Court on April 28, 1987, and was, after notice and a hearing, 

approved by order of the Court dated May 1, 1987, as containing such 

"adequate information." 

A COPY OF THE PLAN ACCOMPANIES THIS DISCLOSURE STATEMENT. THE PLAN 

AND ALL EXHIBITS THERETO SHOULD BE READ CAREFULLY IN CONJUNCTION WITH THIS 

DISCLOSURE STATEMENT. 

THIS DISCLOSURE STATEMENT IS NOT AN OFFER TO SELL NOR IS IT A 

SOLICITATION OF AN OFFER TO PURCHASE ANY SECURITY. ALL FINANCIAL 

INFORMATION CONTAINED HEREIN, INCLUDING PROFORMA FINANCIAL STATEMENTS AND 

FORECASTS, HAS NOT BEEN SUBJECT TO A CERTIFIED AUDIT AND IS BASED UPON 

MASTER METALS' EXPERIENCE, BOOKS AND RECORDS, AS WELL AS ESTIMATES AND 

ASSUMPTIONS AS IDENTIFIED HEREIN. CONSEQUENTLY, MASTER METALS IS UNABLE TO 

WARRANT OR REPRESENT THAT THE INFORMATION CONTAINED HEREIN IS WITHOUT ANY 

INACCURACY, ALTHOUGH MASTER METALS HAS MADE EVERY EFFORT TO PRESENT ALL 

AVAILABLE INFORMATION AS ACCURATELY AS POSSIBLE AND SUCH INFORMATION IS 

ACCURATE TO THE BEST OF THE KNOWLEDGE, INFORMATION AND BELIEF OF MASTER 

METALS. 

The Court has set June 15, 1987 as the deadline for the fi 1 i ng of 

acceptances or rejections of the Plan and June 24, 1987 at 9 o'clock a.m. 
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for a hearing on the confirmation of the Plan. Creditors of Master Metals 

may vote to accept or reject the P 1 an by fi 11 i ng out, executing and mailing 

the accompanying ballot in the enclosed, pre-addressed, postage prepaid, 

envelope. 

AS A CREDITOR, YOUR VOTE IS IMPORTANT. The Plan divides creditors and 

the holders of equity securities (sometimes referred to herein as the 

"Shareholders") of Master Metals into ten (10) classes of "Claims" and one 

(1) class of "Interests" and provides separate treatment for each such 

class. Classes 1 ("Administrative Claims"), 4 ("Environmental Claims"), 

5 ("Section 364 Claim"), 7 ("Globe Claim"), 8 ("Fry Metals Claim") and 

9 ("J & H Leasing Co. Claim") are 

accepted the Plan. Classes 2 

unimpaired and will be deemed to have 

(''Priority Claims''), 3 (''Tax Claims''), 

6 ("N.L. Claim") and 10 ("All General Unsecured Claims") are impaired since 

the legal, equitable or contractual rights attaching to the Claims of these 

classes are modified or terminated, as the case may be, under the Plan. 

Class 11 ("Interests of Common Shareholders") is impaired and is deemed to 

have rejected the Plan, since the Interests of the Shareholders are 

cancelled and terminated pursuant to the terms of the Plan. Master Metals 

seeks the acceptance of the Plan by each of Classes 2, 3, 6 and 10. 

Classes 2, 3, 6 and 10 wi 11 have accepted the Plan if ballots 

evidencing acceptance of the Plan are received from creditors holding at 

least two-thirds (2/3) in dollar amount and more than one-half (1/2) in 

number of the Claims held by the creditors in each such class who are 

eligible to vote and have voted to accept or reject the Plan. 

IN THE VIEW OF MASTER METALS, THE TREATMENT OF CREDITORS UNDER THE 

PLAN CONTEMPLATES A GREATER RECOVERY FOR CREDITORS THAN THAT WHICH COULD BE 

ACHI EVEO UNDER OTHER ALTERNATIVES, AS Dl SCUSSEO UNDER THE HEAD lNG 
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"CONFIRMATION OF THE PLAN" (SEE SECTION VIII OF THIS DISCLOSURE STATEMENT). 

ACCORDINGLY, MASTER METALS BELIEVES THAT CONFIRMATION OF THE PLAN IS IN THE 

BEST INTERESTS OF CREDITORS AND MASTER METALS RECOMMENDS THAT CREDITORS VOTE 

TO ACCEPT THE PLAN. 

III. VOTING INSTRUCTIONS 

A ballot is enclosed for holders of Claims who are eligible to vote. 

Instructions detailing the voting procedures are set forth on the ballot. 

The Court has set June 15, 1987 as the deadline for the filing of 

acceptances or rejections of the Plan. To vote on the Plan, indicate on the 

enclosed ballot whether you accept or reject the Plan. Please use only the 

enclosed ballot. If your ba 11 ot is damaged or 1 ost, or if you have any 

questions concerning voting procedures, you may contact: 

William E. Schonberg, Esq. 
Benesch, Friedlander, Coplan & Aronoff 
1100 Citizens Building 
Cleveland, Ohio 44114 
(216) 363-4500 

Creditors who fail to vote will not be counted in the calculation of whether 

a class has accepted or rejected the Plan. 

By its approval of the adequacy of the information contained in this 

Disclosure Statement, the Court neither endorses the Plan nor warrants :he 

accuracy or the completeness of the information contained herein. 
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IV. BACKGROUND AND FINANCIAL 
INFORMATION REGARDING MASTER METALS 

1 A. Historical Background. 
I 

Master Metals was incorporated on June 6, 1979 for the purpose of 

acquiring substantially all of the assets of .the metals division 

(collectively, the "Metals Division Assets") of N.L. Industries, Inc. 

("N.L.") located at 2850 W. 3rd Street, Cleveland, Ohio 44113. Privately 

owned and operated, Master Metals' primary business is as a secondary lead 

smelter. From lead scrap, Master Metals produces ingot lead extrusions and 

other items and sells them to its customers, including a number of 

"Fortune 500" customers, in the battery, automotive and solder manufacturing 

and cbemical industries. Master Metals also engages in custom smelting and 

tolling of lead-tin bearing materials. Immediately prior to the 

commencement of the Reorganization Case, Master Metals employed twelve (12) 

salaried workers and twenty-one (21) hourly workers at its manufacturing 

plant and industrial facility located in Cleveland, Ohio. 

As a complement to its extrusion and other product sales business, 

since early 1986 Master Metals has aggressively developed a lead waste 

disposal segment of its business operations, disposing of tetraethyl lead 

waste for such customers as E.I. DuPont De Nemours & Company (Inc.). Sec~ 

high-margin generating business presently accounts for approximately 8.4~ of 

Master Metals' gross sales volume. 

In its first year of operation Master Metals realized a pre-tax profit 

of $57,837 on gross sales of approximately $12,580,000. Although subject to 

the vagaries and wild fluctuations of the price of lead on the open mar<et, 

Master Metals maintained a stable sales base during the first half of its 

second fiscal year of operations, realizing gross sales of $5,032,470 for 
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!i the six (6) month period ending February 28, 1981. However, the second half 

of 1981 saw steady decreases in the price of lead, thereby diminishing 

Master Metals' profit margin and impairing its ability to service its 

secured debt to N.L. and to Walter Heller & Company ("Heller"). 

The aggregate purchase price payable by Master Metals to N. L. for the 

Metals Division Assets was $900,000, $100,000 thereof having been paid in 

cash in 1979 and the balance evidenced by a promissory note dated 

September 7, 1979 in the principal amount of $800,000 and bearing interest 

at the rate of (10%) per annum (the ''N.L. Note''), executed and delivered by 

Master Metals to N.L. As security for payment of the N.L. Note, Master 

Metals granted unto N.L. a first mortgage lien and security interest in and 

to the 4.77 acres of real property located at 2850 W. 3rd Street, Cleveland, 

Ohio and the industrial buildings and other improvements and fixtures 

located thereon (collectively, the "Real Property") which constitutes Master 

Metals' manufacturing facility and which was sold to Master Metals by N.L. 

in connection with Master Metals' purchase of the Metals Division Assets. 

At the present time, N.L. is Master Metals' major secured creditor. (See, 

Section IV E 1 of this Disclosure Statement for a detailed description of 

N.L. 's secured Claim.) 

In connection with its purchase of the Metals Division Assets, Master 

Metals borrowed $1 Million Dollars from Heller and granted to Heller a first 

lien in and to all of its accounts receivable and certain other assets to 

secure Heller's Claim, which Claim aggregated $1 Million in 1979 and was 

reduced to approximately $417,000 by early 1982. 

B. Events Leading to the Commencement of the Reorganization Case. 

Master Metals' financial difficulties find their genesis in the early 

1980's when its prospects for growth and profitability were diminished by 
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the national economic downturn and the resulting negative impact on the lead 

industry. Although Master Metals was profitable during its first fiscal 

year of operation, during the second half of 1980 and all of 1981, lead 

prices declined from a high of $.63 per pound to $.19 per pound, thereby 

diminishing or destroying any profit margin on the sale of lead products. 

In addition, Master Metals' plant was designed primarily to produce 

antimonial lead by blast furnace smelting. With the introduction of· the 

maintenance-free battery, which uses primarily corroding grade or soft lead, 

the demand for antimonial lead has decreased substantially. While Master 

Metals is capable of producing corroding lead, it is a much more costly 

endeavor. Thus, by the end of 1981, Master Metals was no longer able to 

operate profitably due to the dropping price of lead and the decreasing 

demand for antimonial lead. In addition, Master Metals was unable to 

service the secured Claims of Heller, its secured lender, or N.L., without 

severely restricting its operations. 

For the fi sea 1 year ended August 31, 1980, Master Meta 1 s earned a 

pre-tax profit of $57,137 on gross sales of $12,580,672. However, for the 

fiscal year ended August 31, 1981, Master Metals incurred a net operating 

loss of $299,278 on gross sales of $10,058,319. The burden thus imposed on 

Master Metals' cash flow by decreasing margins (and sales) and increasing 

interest rates began to take its to 11. During late 1981 the cash flow 

burden was especially evident as Master Metals struggled to service its 

obligations to its general trade creditors. Moreover, at December 31, 1981 

Master Metals owed N.L. approximately $650,000 and Heller approximately 

$400,000 upon their respective secured Claims. 

Finally, in January of 1982, Heller made demand for full payment upon 

the demand note evidencing its secured Claim. At the time of the 
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commencement of the Reorganization Case, the balance owed to Heller was 

$417,231. Thus, the inability of Master Metals to satisfy current operating 

and capital requirements and service its debt obligations led its directors 

to initiate the Reorganization Case on January 11, 1982. The Reorganization 

Case was commenced as a means of best protecting the integrity of Master 

Metals' assets and its going concern value. 

C. The Reorganization Case. 

1. Court Supervision of Operations. 

Master Metals commenced the Reorganization Case on January 11, 1982, 

and thereafter has continued in possession and control of its property as a 

debtor in possession. Unless restricted by the Bankruptcy Court, a debtor 

in possession is generally permitted to conduct its business in the ordinary 

course, subject only to limited supervisory powers of the Bankruptcy Court. 

These powers generally include considerations of transactions by the debtor 

in possession that are outside the ordinary course of its business, such as 

sales of major assets, approval of the retention of attorneys, accountants 

and various other professionals, review of matters involving claims against 

the debtor and consideration of objections raised by parties in interest to 

the operations and proposed actions of the debtor in possession. 

Since the commencement of the Reorganization Case numerous pleadings, 

orders, schedules, operating reports and other documents have been f i 1 ed 

with the Court, and hearings on various issues have been held before the 

Honorable John F. Ray, Jr., United States Bankruptcy Judge. During this 

period Master Metals has also engaged in discussions and negotiations with 

its Unsecured Creditors' Committee (~ Section C 2 below) and N.L. 

concerning, among other things, its operations as a debtor in possession and 

the formulation of a plan of reorganization. If any party in. interest 
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requires more extensive detail regarding events occurring during the 

Reorganization Case, such interested parties are urged to consult the 

extensive files maintained by the Court's Clerk's office and/or consult with 

Master Metals' officers or its counsel. 

2. Official Committee. 

The Court has appointed a committee to represent the interests of 

Master Metals' general unsecured creditors (the "Unsecured Creditors' 

Committee"). The Unsecured Creditors' Committee, which is comprised of six 

of Master Metals' largest unsecured creditors, was appointed by the Court by 

order entered February 24, 1982. 

Representatives of the following unsecured creditors are the members 

of the Unsecured Creditors' Committee: 

East Penn Manufacturing Co., Inc. 
Mountain Metal Co. 
Fitzsimmons Metal 
Louisville Scrap Metals 
United Alloys & Steel 
Parkwood Iron & Metal 

Members of the Unsecured Creditors' Committee collectively hold 

unsecured Claims, as scheduled by Master Metals, totalling approximately 

$166,625. Total unsecured Claims based on the sales of goods by and/or 

rendering of services to Master Metals, including Claims schedu 1 ed as 

disputed, are scheduled by Master Metals in the total amount of 

$1,298,694.91. A number of creditors have filed proofs of Claim with the 

Court, in certain instances evidencing an alleged Claim in an amount greater 

than that scheduled by Master Metals. The precise amount of unsecured 

Claims as may be allowed is subject to final determination by the Court 

after resolution of any objections filed by Master Metals or any party in 

interest. 
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Since the initiation of the Reorganization Case, the Unsecured 

Creditors' Committee and its counsel have played an active role, monitoring 

Master Meta 1 s' financial and certain business affairs and engaging in 

discussions and negotiations with Master Metals. The members of the 

Unsecured Creditors' Committee have also advised and consulted with Master 

Metals regarding its efforts to formulate a plan of reorganization. 

D. Assets of Master Metals. 

In its Schedules filed with the Court, Master Metals scheduled assets 

with a total value of $1,826,382.73. Subsequent thereto, Master Metals was 

authorized by the Court to retain Ostendorf-Marris & Co. and Rosen & 

Company, Inc., professional appraisers, to appraise Master Metals' real and 

personal property, respectively, on a fair market and liquidation basis. 

Following is a summarization of the identity and value of the major assets 

of Master Metals as (i) scheduled by Master Metals and (ii) appraised on a 

liquidation basis: 

Asset 

Rea 1 Property 

Cash and Cash Deposits 

Motor Vehicles 
(forklifts, payloaders 
and loaders) 

Office Equipment 
and Supplies 

Machinery and 
Equipment 

Inventory 

Value as scheduled 
by Master Metals 

Unknown 

$ 36,086.12 

$ 34,500.00 

$ 12,432.00 

$ 658,840.00 

$ 178,000.00 

-11-

Appraisal liquidation 
value at 10/29/86 

5125,000.00 
(at 1985) 

Not Appraised. 

s 26,550.00 

s 2,215.00 

$ 50,120.00 

Not Appraised. 
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Accounts Receivable 

Miscellaneous 

$ 888,524.61 

$ 18,000.00 

$1,826,382.73 

Not Appraised. 

Not Appraised. 

A copy of the written appraisal reports of Ostendorf-Marris & Co. and 

Rosen & Company, Inc., is on file in the Clerk's office of the Court. 

Since the commencement of the Reorganization Case, Master Metals has 

reduced operating costs, reduced the number of employees, sold certain small 

items of equipment and otherwise reorganized business operations with a view 

towards obtaining operating viability at a reduced sales level. Sales 

volume that in 1981 was $10 Million is now projected to be approximately 
II 
!! $3 Mi 11 ion per annum. Master Metals has also made numerous corrections and 
,I 
I' 

! adjustments to its financial records to more accurately reflect, among other 

things, the book value of its assets. Therefore, in order for all creditors 

and other parties in interest to fully comprehend and analyze the provisions 

of the Plan, it is necessary to analyze the present financial condition of 

Master Metals. A detailed liquidation analysis of Master Metals' assets is 

set forth in Section VIII B of this Disclosure Statement. However, set 

forth below is a balance sheet for Master Metals at December 31, 1986. 

ASSETS: 

Current Assets: 
Cash 
Accounts Receivable 
Inventory 

MASTER METALS, INC. 
BALANCE SHEET (UNAUDITED) 

AT DECEMBER 31, 1986 
(In Thousand Dollars) 

Prepaid & Other Assets 
Total Current Assets 
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$ 14 
480 
284 

14 
$792 



Property, Plant, Equipment & Fixed Assets: 
(net of Depreciation) $ 726 

26 
$1,544 

Other Assets 
Total Assets 

LIABILITIES: 

Current Post-Petition Liabilities (1) 
Long-Term Liabilities (2) 

$ 772 
787 

1,256 
$2,815 

Pre-Petition Unsecured Claims (undisputed) 
Total Liabi 1 ities 

Shareholder Equity 

Total Liabilities and Shareholder Equity 

($1,271) 

$1,544 

(1) Current Post Petition Liabilities include current trade debt, current 
portion of 1 eng-term debt to the Lenders, tax and other accrued 
claims. 

(2) Primarily N.L. secured Claim at $679,287 (interest accrued to 
January 11, 1982) and other notes payable. 

In addition to the above and in order to provide a complete overview 

analysis of Master Metals' operating results, annexed to this Disclosure 

Statement are the following: 

1. Exhibit "A": Balance Sheet (unaudited) for fiscal years 

ended August 31, 1985 and 1986; 

2. Exhibit "B": Statement of Operations (unaudited) for fiscal 

years ended August 31, 1985 and 1986; 

3. Exhibit "C": Unaudited Proforma Balance Sheet of ~aster 

Metals upon consummation of the Plan; and 

4. Exhibit "0": Unaudited Proforma Statement of Operations and 

Cash Flow Forecast for each of the Four Years 

in the Period Ended August 31, 1990. 
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E. Summary of Scheduled Claims and Administrative Expenses. 

1. The N.L. Industries, Inc. Secured Claim. 

N.L. is Master Metals' largest secured creditor, having sold the 

Metals Division Assets located at the Real Property to Master Metals, while 

retaining a mortgage on the Real Property to secure payment of the purchase 

price. 

Pursuant to an Agreement for the Sa 1 e of Assets dated September 7, 

1979 between N. L. and Master Meta 1 s (the "Purchase Agreement"), Master 

Metals purchased the Real Property and substantially all of the assets of 

N.L. located at the Real Property, as evidenced by, among other instruments, 

a deed from N.L. to Master Metals dated September 7, 1979. The Meta 1 s 

Division Assets purchased included the Real Property, all raw material, 

leasehold interests, machinery, equipment, personal property, certain 

insurance policies, customer contracts and other like assets. The purchase 

price for the Metals Division Assets was S900,000 (plus an additional 

amount, to be determined, to be paid for the "metal inventory") which was 

paid or payable, as the case may be, as follows: S100,000 in cash and the 

balance of 5800,000 evidenced by the N.L. Note. The N.L. Note provides for 

payments by Master Metals to N.L. of 513,280 per month plus interest. 

As security for payment of the N.L. Note, Master Metals granted N.L. a 

first mortgage in and to the Real Property, together with all fixtures, 

chattels and articles of personal property attached thereto, pursuant to 

that certain mortgage deed dated September 11, 1979 (the "N.L. Mortgage"). 

The N.L. Mortgage was recorded on September 11, 1979, in Volume 15376, 

Page 345 of Cuyahoga County Records, Cleveland, Ohio. 

As partial consideration for the purchase of the Metals Division 

Assets, Master Metals agreed to assume certain liabilities of N.L., 
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! including lease payment obligations, Workers' Compensation claims, employee 
i 
1 salary and wage claims, pending litigation liabilities, if any, and others. 

On the Petition Date, the outstanding principal balance of the N.L. 

secured Claim was $679,297 (the "N. L. Claim"). During the Reorganization 

Case Master Metals has not made any payments to N.L. However, extensive 

negotiations between Master Metals and N.L. during the Reorganization Case 

have resulted in the formulation of an agreement, as described in Section VI 

of this Disclosure Statement, that constitutes the framework for treatment 

of the N.L. Claim and the feasibility of the Plan. 

2. Other Scheduled Claims. 

The priority and other unsecured Claims against Master Metals, as set 

forth in its Schedules filed with the Court, are summarized as follows: 

Description of Claim 

Unsecured Employee Wage and 
Vacation Claims (priority and 
non-priority) 

Employee Pension Plan Deposits 

Tax Claims (Federal, State and Local) 

Secured Claims (includes N.L. secured 
Claim and Heller secured Claim) 

Unsecured Claims (includes disputed 
Claims) 

3. Expenses of Administration. 

Scheduled Amount 

$ 27,578.00 

9,729.50 

56,637.48 

1,083,674.61 

1,298,694.91 

$2,476,314.50 

Master Metals has incurred certain expenses during the Reorganization 

Case in respect of its operations as a debtor in possession. At 

December 31, 1986, Master Metals' post-petition accounts payable and other 

certain accrued liabilities totalled approximately $772,000. These consist 

primarily of post-petition trade debt, lease payments, the current portion 
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of long-term debt, the "Section 364 Claim" (as such term is defined in the 

following Section IV H 5 of this Disclosure Statement), professional fees, 

accrued salaries, accrued insurance premiums and accrued taxes. Such 

administrative expenses are entitled to priority in distribution over 

unsecured Claims pursuant to §§ 503(b) and 507(a) of the Bankruptcy Code. 

As discussed in detail in Section VIII B of this Disclosure Statement 

under the heading "Liquidation Analysis", based on the foregoing and the 

value of Master Metals' assets, it is Master Metals' opinion that in the 

event of a liquidation of its assets under Chapter 7 of the Bankruptcy Code, 

general unsecured creditors would receive no payment on account of their 

allowed Claims. Master Metals further believes that liquidation expenses, 

including those associated with the appointment of a trustee and the 

retention of counsel for such a trustee, would be substantial and would 

further serve to eliminate the possibility of any distribution to holders of 

allowed unsecured Claims. 

F. United Steelworkers of America Collective Bargaining Agreement. 

Pursuant to the Purchase Agreement, Master Metals assumed a 11 of 

·N.L.'s liabilities and obligations under that certain collective bargaining 

agreement dated April 11, 1979 (the "Collective Bargaining Agreement") by 

and between N.L. and the United Steelworkers of America (on behalf of Local 

Union No. 735) (the "Union"). The term of the Collective Bargaining 

Agreement was from Apri 1 12, 1979 to Apri 1 11, 1982, with automatic renewals 

from year to year thereafter unless written notice to terminate or amend was 

given by either party no less than sixty (60) days prior to the expiration 

date. 

Pursuant to several supplemental agreements entered into, from time to 

time, between Master Metals and the Union, the term of the Collective 
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Bargaining Agreement has been extended to July 15, 1987. The most recent of 

such supplemental agreements is dated January 15, 1987. Presently, the 

Collective Bargaining Agreement, as extended and supplemented, covers the 

terms and conditions of employment of Master Metals' fourteen (14) hourly 

employees. 

G. Environmental Claims. 

The secondary lead smelting and other businesses in which Master 

Metals is engaged are monitored by a number of environmental agencies, 

including, but not 1 imited to, the United States Environmental Protection 

Agency (the "EPA"), the Ohio Environmental Protection Agency (the "Ohio 

EPA"), the Occupational Safety and Health Administration ("OSHA") and the 

City of Cleveland, Department of Air Pollution (the "City"). Inasmuch as 

lead by-products are classified as a hazardous waste, during the smelting 

and other handling thereof Master Metals must comply with guidelines 

designed to protect the natural environment from air, land and water 

pollution. 

The EPA and Ohio EPA, constantly monitoring and inspecting Master 

Metals' operations, have not cited Master Metals for any violations of their 

respective guidelines or any environmental statutes since Master Metals 

commenced its business. OSHA randomly inspects Master Metals' operations, 

conducting tests to determine air lead content and general safety of the 

workplace. On or about May 1986, OSHA filed a Complaint against Master 

Metals with the Occupational Safety and Health Review Commission, alleging 

certain violations, and to enforce the provisions, of the Occupational 

Safety and Health Act of 1970 (29 U.S.C. 651 et seg.). Master Metals denies 

such allegations, having filed its Answer denying liability for any 

violations and requesting that the Complaint be dismissed. However, the 
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allegations in the Complaint and all claims of OSHA arising in connection 

therewith have been resolved pursuant to an agreement between OSHA and 

Master Metals, whereby Master Metals has agreed to pay to OSHA a $1,000 

penalty over a 10-month period, from February 1987 to December 1987. Master 

Metals believes, therefore, that such action does not pose a threat to the 

viability of its ongoing business operations. 

The City monitors visible emissions of Master Metals' smelting and 

refining operations, checking, on a periodic basis, the sulphur dioxide 

(S0
2

) levels in such emissions. Master Metals has timely remedied, and 

believes it will continue to timely remedy, any and all past or present (if 

any) citations as may be issued by the City for alleged violations of the 

City of Cleveland's air pollution code and other environmental guidelines. 

H. Business Operations Subsequent to the Petition Date. 

Master Metals presently operates in an economical fashion, employing 

eight (8) salaried and fourteen ( 14) hourly employees. Master Meta 1 s 

conducts its smelting, refining, extrusion and waste disposal businesses at 

the Real Property. 

1. Operating Results. 

The stay of collection of unsecured Claims and the debtor in 

possession financing agreement with certain of Master Metals' present 

Shareholders (as described in the following Section IV H 5 of this 

Disclosure Statement) have slowly enabled Master Metals to rehabilitate its 

business operations. The reduction of its operating costs and size has also 

·' ,i enhanced Master Metals' operating viability. During its first year of 

operation as a debtor in possession (January to December 1982) Master Metals 

reflected, as of December 31, 1982, an operating loss of approximately 

$396,351. However, for the fiscal year ended August 31, 1986, Master Metals 
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has obtained a consistent level of operating stability, reflecting a 

cumulative net profit for said period, exclusive of any debt service on the 

N.L. Claim or the Section 364 Claim, of approximately $58,400. The 

improving results of Master Metals' business operations are also shown in 

the Statement of Operations (unaudited) for the fiscal year ended August 31, 

1986, annexed to this Disclosure Statement as Exhibit ''B". 

2. Payment of the Heller Secured Claim. 

i Within nine (9) months subsequent to the Petition Date, l-1eller' s 

! 

secured Claim (the ''Heller Claim'') was paid in full. The initial loan from 

He 11 er to Master Meta 1 s tota 11 ed $1 Mi 11 ion and the pri nci pa 1 ba 1 ance of 

II 
I' I Claim was secured by the accounts receivable and inventory of Master Metals, 

such secured Claim was $417,231.32 as of the Petition Date. The Heller 

I 

as we 11 as the proceeds of each. Termination statements terminating 

Heller's security interests in such property securing the Heller Claim were 

filed in September of 1982. 

3. Leasing of Major Equipment. 

By 1983 Master Metals had paid off the Heller Claim, reduced its 

inventory and reduced its work force to twelve (12) persons. Master Metals 

then began to involve itself in the fabricated lead and lead tin products 

business. In connection with this new business segment, Master Metals 

entered into a lease agreement on April 6, 1983 for an extrusion press with 

Douglas K. Mickey (Master Metals' President), Jerry L. Moody (Master Metals' 

Secretary) and Robert E. Neskey. Such agreement was approved by the Court. 

Due to an increase in the price of lead during 1984, Master Metals' 

experienced some profitability in 1984, and a second extrusion press was 

installed. The second extrusion press was used to handle smaller orders, 

thereby allowing the first press to handle the more profitable volume orders 
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uninterrupted. Master Metals purchased the second extrusion press for 

$5,000. However, $35,000 was required to properly install, set up and make 

such press operational. In order to finance such installation and set up, 

Master Metals sold such press in March of 1984 to J & H Leasing Co. 

("J & H") for $40,000, and J & H leased the press back to Master Metals. 

Under such leasing arrangement, Master Metals is required to make monthly 

payments of $1,578 to J & H for thirty-six (36) months. This transaction 

was approved by the Court by order dated June 13, 1984. 

In order to facilitate its scrap metal refining business, Master 

Metals entered into a Lease Agreement with Douglas K. Mickey on May 1, 1984, 

for the lease of a refining kettle. Under the Lease Agreement, Master 

Metals was required to make monthly lease payments of $322.10 for a term of 

twenty-four (24) months. The leasing arrangement provided Master Metals 

with an option to buy the kettle for $500 at the end of the lease period, 

which option Master Metals exercised on or about June 1986. This 

transaction was also approved by the Court by order dated June 13, 1984. 

On February 16, 1982, as approved by order of the Court, Master Metals 

entered into an Equipment Lease Agreement for a rotary furnace with 

Ronald G. Mickey and Douglas K. Mickey. The leasing arrangement provided 

for monthly payments of 5715.55 for thirty-six (36) months. Master Metals 

continued to use the rotary furnace for approximately 1 3/4 years after the 

termination of the Lease Agreement without making any lease payments 

therefor. In December 1986, Master Metals determined not to exercise its 

option under the Lease Agreement to purchase the rotary furnace due to the 

fact that the cost of repairing the furnace exceeded its value. The lessors 

thereupon took possession of the rotary furnace. 
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In January 1985, Master Metals received delivery of a rotary furnace 

from Chemdan Corporation (''Chemdan''), which furnace was to have enabled it 

to smelt low-grade residues which the blast furnace was unable to process. 

The rotary furnace was purchased from Chemdan for a total purchase price of 

$92,500. Thirty Thousand Dollars ($30,000) was paid in cash and Master 

Metals executed a promissory note in favor of Chemdan in the amount of 

$62,500. Chemdan allegedly retained a security interest in the rotary 

furnace to secure payment of the balance of the purchase price. 

The rotary furnace malfunctioned shortly after its delivery to Master 

Metals, causing Master Metals to expend approximately $28,000 in repair 

costs and incur substantial damages in the form of loss of profits and 

production revenue. On July 26, 1986 Master Metals commenced an adversary 

proceeding in the.Court against Chemdan, seeking to recover such damages and 

alleging, among other things, that Chemdan breached its express and implied 

warranties with respect to the rotary furnace. Subsequently, Master Metals 

and Chemdan reached an agreement resolving the allegations set forth in such 

adversary proceeding. Subject to the terms of such agreement, Master Metals 

has agreed to pay 512,000 to Chemdan in full settlement and compromise of 

the respective claims of Master Metals and Chemdan against the other. 

Master Metals has requested that the Court approve such compromise 

agreement. 

4. Termination of the Pension Plan. 

In connection with its purchase of the Metals Division Assets, Master 

Metals established the Master Metals, Inc. Retirement Plan for Bargaining 

Unit Employees (the ''Pension Plan''), covering Master Metals' hourly 

employees. The Pension Plan was terminated by Master Metals effective 

October 31, 1983. On October 30, 1984, the Internal Revenue Service (the 
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''IRS'') issued to Master Metals a Favorable Determination Letter stating that 

the termination of the Pension Plan did not adversely affect the 

qualification of the Pension Plan for federal tax purposes. Furthermore, 

the IRS accepted the effective date of termination of the Pension Plan as 

October 31, 1983. 

In connection with its termination of the Pension Plan, Master Metals 

requested that the IRS issue waivers of the minimum funding standard under 

Section 412(d) of the Internal Revenue Code of 1986 for the Pension Plan 

years ending August 31, 1981, August 31, 1982 and August 31, 1983. As of 

the date of this Disclosure Statement, the IRS has not issued its 

determination regarding the waiver of such minimum funding standard. 

However, Master Metals has been advised by Alexander & Alexander of 

Michigan, Inc. ("Alexander and Alexander"), the Pension Plan's actuary, that 

the IRS should issue a favorable determination regarding such waivers within 

the next few months. 

In connection with the IRS' waiver of the minimum funding standard, a 

5% excise tax (the "5% Tax") may be due to the IRS for the "Accumulated 

Funding Deficiency'' as of the end of each Pension Plan year ending prior to 

the termination of the Pension Plan, pursuant to Section 4971(a) of the 

Internal Revenue Code of 1986. The Accumulated Funding Deficiency was 

$19,500 for the Pension Plan year ending August 31, 1981 and $15,000 for the 

Pension Plan year ending August 31, 1982. Thus, the total amount of the 5% 

Tax that may be due to the IRS by Master Metals would be approximately 

$2,700 plus interest. Section 4971(b) of the Internal Revenue Code also 

provides for a 100% excise tax (the "100% Tax") to be assessed against 

Master Metals if the above penalties are not paid by the end of the Pension 
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Plan year following the Pension Plan year in which the Accumulated Funding 

Deficiency was experienced. The IRS can, and often does, waive the 100% Tax. 

As the Pension Plan is subject to the rules and regulations 

promulgated by the Pension Benefit Guaranty Corporation (the "PBGC"), a 

request for a Notice of Sufficiency from the PBGC was filed by Master 

Metals. Master Metals has been informed by representatives of the PBGC that 

such notice will be forthcoming in the very near future. However, according 

to Alexander & Alexander, there are presently sufficient funds in the 

Pension Plan to pay all of the accrued vested benefits due under the Pension 

,I Plan. 
!I 
! 5. The Section 364 Claim. 

il 
'~I 
il 
il 

In mid-1982, Master Metals required operating capital sufficient to 

enable it to purchase inventory and service its post-petition operating 

expenses on a more stable basis as it paid the Heller Claim and sought to 

restructure its business operation. To facilitate such efforts, Douglas K. 

Mickey, Jerry L. Moody, Robert Neskey and Reserve Trading, Inc. 

(collectively, the "Lenders") agreed to loan operating funds to Master 

Metals on an ongoing basis (the ''Section 364 Claim''), to be repaid on demand 

pursuant to that certain demand note in favor of the Lenders. As approved 

by and pursuant to an order of the Court dated September 2, 1982, Master 

Metals granted to the Lenders a senior lien and security interest in and to 

all of its accounts receivable, contract rights, instruments, inventory and 

the proceeds thereof, to secure payment of the Section 364 Claim. As of 

January 31, 1987, the outstanding balance of the Section 364 Claim was 

approximately $122,000. 
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I. Income Taxes; Net Operating Loss Carryovers. 

As of August 31, 1986, based upon unaudited financial records and 

statements, Master Metals had available for federal income tax purposes a 

net operating loss carryover amounting to approximately $2 Million, which 

may be utilized to, among other things, offset gains in connection with the 

discharge of Claims upon confirmation of the Plan. The utilization of the 

remainder of Master Metals' tax loss carryovers that may be available may 

enhance the viability of its business operation subsequent to confirmation 

of the Plan. 

For a detailed discussion of the federal income tax consequences of 

the Plan, please refer to Section VII of this Disclosure Statement. 

J. Directors and Executive Officers of Master Metals. 

The following chart identifies the current directors and executive 

officers of Master Metals and states the compensation paid thereto; 

Compensation Compensation 
Position with Pre-Petition Current 

Name Master Metals Annual Rate Annual Rate 

Douglas K. Mickey President and 
Treasurer; Director $32,000 $42,000 

Jerry L. Moody Vice President and 
Secretary; Director 32,000 42,000 

There are no family relationships among the officers and directors 

listed above, nor any arrangements or understandings between any officer and 

any other person pursuant to which the officer was selected. 

K. Transactions With Master Metals' Management. 

In connection with the operation of certain segments of its business 

Master Metals is required to purchase, in advance and often on a "C.O.D." 

basis, batteries, plates, lead dross and other raw materials necessary to 

satisfy certain customer orders. However, on a number of occasions, 
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especially during 1983 and 1984, Master Metals did not have cash or 

available credit to purchase such raw material inventory. Douglas K. Mickey 

d/b/a Power Components (''Power Components'') has, on certain occasions during 

1983, 1984, and 1985, purchased such raw material inventory and sold it to 

Master Meta 1 s at a price equi va 1 ent to Power Components' purchase price 

therefor, thereby enabling Master Meta 1 s to satisfy such customer orders. 

Power Components extended unsecured credit to Master Metals in connection 

with such purchases, agreeing that Master Metals could pay for such 

purchases as its cash flow would allow. During 1986, as Master Metal's 

business began to stabi 1 i ze, Power Components engaged in fewer of such 

transactions with Master Metals. On those few occasions during 1986 when 

Power Components did sell raw material inventory to Master Metals, it 

charged Master Metals a price not in excess of approximately 10% to 20% 

above Power Components purchase price therefor, consistent with the purchase 

price otherwise payable by Master Metals on the open market. 

As Master Metals strengthens its business and customer base and is 

relieved of the requirement that it pay "C.O.D." for purchases of certain 

raw materials, Power Components does not intend to purchase and resell raw 

material inventory to Master Metals. 

In addition to the above, Power Components buys and resells tin-lead 

meta 1 s ·on the open market. Although Master Metals is in the tin-lead 

conversion business, it does not buy and resell, or "broker", tin-lead 

meta 1 s. Moreover, Power Components does not se 11 such t i n-1 ead meta 1 s to 

Master Metals. Power Components conducts such business so as not to 

interfere with either Master Metals' business operations or Mr. Mickey's 

services to Master Metals. 
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Jerry L. Moody and his wife are 50% shareholders, respectively, of 

Reserve Trading, Inc. ("Reserve Trading"), an Ohio corporation engaged in 

the business of buying and reselling, or "brokering", batteries, various 

alloys and certain metals on the open market. Master Metals is not engaged 

in the business of brokering or otherwise trading metals on the open market. 

Reserve Trading conducts its business so as not to interfere with either 

Master Metals' business operations or Mr. Moody's services to Master Metals. 

During the period 1982 to 1985, when Master Metals did not have cash 

or available credit necessary to purchase steel case batteries to satisfy 

certain customer orders, Reserve Trading would purchase such batteries on 

the open market and sell them to Master Metals at a price equivalent to or 

for an amount not in excess of 10% to 25% above Reserve Trading's purchase 

price therefor, .consistent with the purchase price otherwise payable by 

Master Metals on the open market. Such sales by Reserve Trading to Master 

Metals have been on an irregular basis, with no sales occuring during the 

last six months. 

Other than (i) the transactions described above, (ii) the equioment 

lease transactions described in Section IV H 3 of this Disclosure Statement, 

(iii) the Section 364 Claim and (iv) certain loans described below, ~here 

are no other business relationships or transactions by and between any of 

Master Metals' present management and Master Metals. Moreover, no payments 

or transfers, other than the foregoing and in the ordinary course of 

business and in accordance with normal business terms, have been made by 

Master Metals to any Directors, management, employees and/or any other 

insiders. 

Master Metals' accounts receivable, as described in Section IV D of 

this Disclosure Statement, are net of the claims of Master Metals against 
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three of the Shareholders. Such claims are based upon loans made by Master 

Metals to such Shareholders in 1980, as evidenced by, in certain cases, 

promissory notes in favor of Master Metals. Such claims and Shareholders 

are as follows: a claim against James Flowers in the amount of 522,825; a 

claim against Curtis Drinkard in the amount of 523,200; and a claim against 

Jerry L. Moody in the amount of 518,000. The claim against Mr. Flowers was 

disputed. 

In order to satisfy his note payable, as as of March 1, 1987, 

Mr. Moody has commenced making payments to Master Metals in the amount of 

$200.00 per month, plus interest on the outstanding principal balance 

computed at the rate of 8% per annum. Such monthly payments shall continue 

for a period of four ( 4) years, with a "ba 11 oon" payment of the ba 1 ance of 

such claim payable in full at the end of such four year period. 

Master Metals initiated an adversary proceeding in the Court against 

Mr. Flowers in 1983 for the purpose of collecting its disputed claim. 

Pursuant to an agreement in compromise of such claim, Master Metals obtained 

a judgment against Mr. Flowers in the amount of SS,OOO. However, Master 

Metals has determined that such judgment is uncollectible. Moreover, Master 

Metals has determined that its claim against Mr. Drinkard, whose location is 

unknown, is also uncollectable. 

V. CLAIMS AGAINST MASTER METALS 

Master Metals has previously filed with the Court Schedules setting 

forth all Claims against Master Metals as of January 11, 1982 and as 

reflected in its books and records. Such scheduled Claims are summarized in 

Section IV E above. Unless such Schedules have denominated a particular 

Claim as "contingent,'' ''unliquidated,'' or ''disputed,'' or are amended to so 
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denominate, scheduled Claims are deemed allowed unless objection thereto is 

interposed by Master Metals or any other interested party. If an objection 

is made, the validity and amount of the Claim will be determined by the 

Court following a hearing. The following describes the Claims that are 

treated in the Plan. Please refer to Section VI of this Disclosure 

Statement for a more detailed discussion of the treatment of such Claims 

under the Plan. 

A. Secured Claims. 

Approaching in the aggregate $810,000, the Secured Claims are five (5) 

in number and are held by seven (7) creditors. The Secured Claims arise 

primarily from Master Metals' purchase of the Metals Division Assets from 

N.L., purchases of equipment and the Section 364 Claim. 

1. The N.L. Claim. 

As described in Section IV E 1 above, the N.L. Claim denotes the 

secured Claim of N.L. as evidenced by the N.L. Note and N.L. Mortgage. The 

N.L. Claim is the largest secured Claim against Master Metals, with a 

balance of principal plus accrued interest as of the Petition Date of 

$679,287. To secure payment of the N.L. Claim, N.L. holds a first priority 

mortgage 1 i en in and to the Rea 1 Property. The Rea 1 Property has been 

appraised as having a liquidation value (exclusive of costs of disposal) as 

of 1985 of $125,000. N.L. has filed a proof of its secured Claim with the 

Court, alleging that the balance of the N.L. Claim, at approximately 

December 1983, was $783,015.79. Master Metals has not made any payments to 

N.L. on account of the N.L. Claim during the Reorganization Case. 

2. The Section 364 Claim. 

The Section 364 Claim denotes the secured Claim of the Lenders against 

Master Metals, as evidenced by (i) a demand note in favor of the Lenders and 
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(ii) that certain order of the Court dated September 2, 1982 authorizing 

Master Meta 1 s to incur secured indebtedness to the Lenders pursuant to 

§ 364(c) of the Bankruptcy Code. As of January 31, 1986, the outstanding 

balance of the Section 364 Claim was approximately $122,000, security for 

the payment of which the Lenders hold a senior lien and security interest in 

and to all of Master Metals' accounts receivable, contract rights, 

instruments, inventory and the proceeds thereof. 

Master Metals has made certain payments to the Lenders on account of 

the Section 364 Claim, on an irregular basis and in varying amounts, during 

the Reorganization Case. However, the Lenders have periodically advanced 

additional funds to Master Metals during the Reorganization Case, as 

dictated by Master Metals' cash flow requirements, resulting in the 

outstanding balance of the Section 364 Claim fluctuating between $75,000 and 

$160,000. 

Master Meta 1 s wi 11 cent i nue to make payments to the Lenders in 

accordance with the provisions of the demand note and the order of the 

Court. However, the Lenders have advised Master Metals that at this time 

the Lenders do not intend to make demand upon Master Metals for payments on 

j

1 

the Section 364 Claim for a period of time-- perhaps one (1) or two (2) 

years-- subsequent to confirmation of the Plan, unless Master Metals, as 

reorganized debtor, has cash flow sufficient to allow for such payments. 

(See, Proforma Operations and Cash Flow Forecast annexed hereto as 

Exhibit "0"). 

3. Globe Claim. 

On or about January 26, 1982, Master Metals entered into a Consignment 

Agreement (the "Consignment Agreement") with the Globe Union Division of 

Johnson Controls, Inc. ("Globe"), pursuant to which, among other things, 
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Globe ships certain battery inventory to Master Metals on a consignment 

basis. On January 26, 1982, the Court entered an order authorizing and 

confirming such consignment sales arrangement. Pursuant to such order the 

senior rights, liens and interests of Globe, as consignor, in and to the 

consigned inventory were confirmed and continued on an ongoing basis. 

The "Globe Claim" denotes that debt evidenced by the Consignment 

Agreement. Master Metals has, during the Reorganization Case, complied with 

all terms and provisions of the order and the Consignment Agreement. The 

amount of the Globe Claim varies from time to time, based upon the value and 

amount of the inventory as may be shipped to Master Metals by Globe on a 

consignment basis. The Globe Claim shall be paid by Master Metals in 

accordance with the provisions of the Consignment Agreement and order of the 

Court. 

4. The Fry Metals Claim. 

Prior to the Petition Date and cant i nui ng subsequent thereto, Fry 

Metals Corporation ("Fry Metals"), as consignor, has shipped to Master 

Metals low grade lead dross on a consignment basis, which lead dross Master 

Metals would smelt into rough molds and return to Fry Metals as "hog molds" 

containing lead bullion. 

The "Fry Metals Claim" denotes that debt evidenced by Master Metals' 

consignment agreement with Fry Metals. Such Claim, averaging S20,000 at a 

given time, shall be paid, or has been paid, by Master Metals in accordance 

with the terms of the consignment agreement with Fry Metals. 

5. The J & H Leasing Co. Claim. 

In March 1984, Master Metals purchased an extrusion press for S5,000. 

However, Master Metals required approximately $35,000 to install, set up and 

render the extrusion press fully operational. In order to finance such cost 
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requirement, Master Metals sold the extension press to J & H in March 1984, 

and J & H leased such press back to Master Metals under the terms of a 

certain Equipment Lease- Installment Purchase Agreement. Such 1 ease 

agreement provided for monthly payments of $1,578 to J & H for a period of 

thirty-six (36) months. Such "sale-leaseback" transaction was approved by 

an order of the Court dated June 13, 1984. 

The Claim of J & H is not impaired under the Plan and Master Metals 

will continue to make payments to J & H in accordance with the tenor of the 

lease agreement between Master Metals and J & H. 

B. Unsecured Claims. 

1. Tax Claims. 

As detailed in the following chart, Master Metals has scheduled 

certain priority tax Claims in its Schedules filed with the Court and 

certain governmental units have filed Proofs of Claim with the Court 

alleging that they hold unsecured Claims against Master Metals entitled to 

priority under Section 507(a)(7) of the Bankruptcy Code: 

Governmental Unit 

Treasurer-State 
of Ohio; 

The State Insur
ance Fund 

Treasurer-State 
of Ohio 

Treasurer-State 
of Ohio 

Central Collection 
Agency 

• 

Nature of Tax Claim 

Workers' Compensation 

Ohio Tax Withheld 

Ohio Corporation 
Franchise Tax 

City of Cleveland 
Income Tax 
Withheld 

Scheduled 
Amount 

$47,385.90 

• 2,252.41 

58.00 

• 2,693.37 

Tax Claim paid in full subsequent to Petition Date: 
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Proof of Claim 
Amount 

s 49,356.08 
(Claim #63) 

171,331.00 
(Claim #76) 

No Proof of 
Claim Filed 

No Proof of 
Claim Filed 

No Proof of 
Claim Filed 



City of Cleveland Mun i c i pa 1 Income No Proof of 
Division of Tax, Net Profit 175.00 C 1 aim F i 1 ed 
Taxation Tax Return 

Trea.surer-Cuyahoga Real Property Tax 4,072.80 No Proof of 
County, Ohio Claim Filed 

Treasurer-Cuyahoga Personal Property Unknown $ 27,740.82 
County, Ohio Tax (Claim #74) 

Master Metals may file objections to the allowance of some or all of 

the above tax Claims within the applicable time periods and in accordance 

with the Bankruptcy Code and Bankruptcy Rules. Master Metals is unable at 

this time to determine the outcome of such objections and the total amount 

of the above tax Claims which will be allowed Claims entitled to payments 

under the Plan on account thereof. 

2. Priority Claims. 

Master Metals has scheduled unsecured vacation pay Claims allegedly 

entitled to priority under § 507(a)(3) of the Bankruptcy Code and owing to 

twenty-nine (29) claimants in the total amount of $27,578. However, Master 

Metals has determined that some or all of such Claims may not be entitled to 

priority in distribution pursuant to § 507(a)(3) of the Bankruptcy Code, but 

rather are general unsecured Claims. This determination is based on the 

fact that the holders of such Claims did not earn the subject vacation pay 

during all or a portion of the ninety (90) day period prior to the Petition 

Date, but were entitled to full payments on account thereof prior to the 

period ninety (90) days prior to the Petition Date. Such Claims are held, 

for the most part, by former employees of Master Metals. 

3. Employee Pension Plan. 

Master Metals has scheduled, as a priority Claim pursuant to 

§ 507(a)(4) of the Bankruptcy Code, deposits owing to the Pension Plan for 

the period July 11, 1981 to January 11, 1982, in the amount of 59,729.50. 
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As discussed in Section IV H 4 of this Disclosure Statement, Master Metals 

believes that such Claim may have been satisfied in connection with the 

termination of the Pension Plan. However, Master Metals may· be required ·to 

pay the 5% Tax and/or the 100% Tax. 

4. General Unsecured Claims. 

General unsecured Claims arising from the sale of goods and/or the 

furnishing of services to Master Metals, and unsecured claims not otherwise 

classified, have been scheduled by Master Metals in the total amount of 

$1,298,674.91 and are held by approximately two hundred fifty-five (255) 

creditors. Of this total amount, approximately $9,941.42 has been scheduled 

by Master Metals as "disputed," "contingent," and/or "unliquidated." 

In addition to the above, Master Metals' Shareholders hold unsecured 

Claims which arose in connection with certain unsecured loans by such 

Shareholders to Master Metals at the time of the purchase of the Metals 

Division Assets. Such Claims, evidenced by promissory notes executed by 

Master Metals in favor of each Shareholder, aggregate $107,569.30 and are 

set forth in the following chart. Such chart also identifies the number of 

shares of Master Metals' common stock held by each Shareholder and each 

Shareholder's original capital contribution for such shares of common stock: 

Shareholders 

Douglas K. Mickey 
Curtis Drinkard 
Jerry L. Moody 
James Flowers 
David Hightower 
Colbert Clark 
William Sanford 
Cornelia Sanford 

Number of 
Shares 

234 
69 
23 
69 
26 
13 
13 
13 

Purchase 
Price 

$117,000 
34,500 
11 '500 
34,500 
13,000 
6,500 
6,500 
6,500 

Tot a 1 : 
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Loan to Master Metals 
Evidenced by Promissory Note 

$ 8,000 
500 

3,500 
15,500 
37,000 
15,830.34 
15,830.34 
11,408.62 

$107,569.30 

(Balance) 
(Balance) 
(Balance) 



C. Contingent Claims. 

Master Metals may be contingently 1 iable for payment of the 5% Tax 

and/or the 100% Tax, as described in Section IV H 4 of this Disclosure 

Statement. Additionally, a proof of Claim has been filed in the 

Reorganization Case by the Ohio Bureau of Workers' Compensation alleging a 

priority Claim in the amount of $171,331, which Claim is disputed by Master 

Metals. 

A determinati.on as to the validity and amount, if any, of the 

foregoing, as well as any other contingent Claims, will be made by the Court 

upon notice and hearing as may be required. 

D. Suits Brought Against Master Metals. 

Aside from scheduled suits which are incidental to Master Metals 

business operations in alleging claims arising therefrom (which are in the 

nature of actions on account) and environmental actions by OSHA and the 

City, certain of which were ''stayed" upon commencement of the Reorganization 

Proceedings, there are no material legal proceedings, other than the 

Reorganization Case and an adversary proceeding brought against Master 

Metals by CFF, Inc., dba Commercial Factors of Cleveland and Commercial 

Factors of Cleveland, Inc. (collectively, "CFF"), pending against Master 

Metals. CFF seeks to recover 59,626.66 from Master Metals based upon, among 

other ·things, a payment by Master Metals' allegedly in violation of 

Section 1309.37(C) of the Ohio Revised Code. Master Metals denies such 

allegations. The Court will determine the validity of such claims. 
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VI. THE PLAN OF REORGANIZATION 

THE FOLLOWING IS A SIMPLIFIED SUMMARY OF THE PLAN, A COPY OF WHICH 

ACCOMPANIES THIS DISCLOSURE STATEMENT AND TO WHICH REFERENCE SHOULD BE MADE 

FOR A FULL STATEMENT OF ITS TERMS. THIS SUMMARY IS QUALIFIED IN ITS 

ENTIRETY BY REFERENCE TO THE PLAN. 

A. Development and Purposes of the Plan. 

The essential purpose of the Plan is twofold. First, to provide for 

the treatment of the N.L. Claim and the operational financial integrity of 

Master Metals as a reorganized debtor. Second, to satisfy the a 11 owed 

Claims of unsecured creditors in a manner which is in their best interest, 

is feasible and in accordance with the confirmation standards of the 

Bankruptcy Code. Obtaining these goals will enable Master Metals to emerge 

from the Reorganization Case as a rehabilitated and viable business entity. 

Master Metals believes that the Plan provides sufficient and valid 

consideration to all classes of creditors and reflects an appropriate 

resolution of their Claims. Since Master Metals' assets are insufficient to 

satisfy, in whole or in part, any Claims, except for a portion of the N.L. 

Claim, the Section 364 Claim and possibly the allowed administrative 

expenses, Master Metals believes that such considerations payable to 

unsecured creditors are of a value in excess of that which they would 

receive upon the total liquidation of Master Metals. In other words, if 

Master Metals were liquidated under Chapter 7 of the Bankruptcy Code, 

general unsecured creditors would receive no compensation or payment on 

account of their Claims. (See the Liquidation Analysis in the following 

Section VIII B of this Disclosure Statement). 
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1. Summary of the Plan. 

In summary, the Plan provides that Master Metals will pay all allowed 

administrative expenses and Claims entitled to priority in distribution in 

full in accordanc• with the terms of the Plan. Moreover, the secured Claims 

of the Lenders (the Section 364 Claim), Globe, Fry Metals and J & H are 

unimpaired and will be paid in full in accordance with the tenor of the 

respective agreements evidencing such Claims. 

If the Plan is confirmed pursuant to§ 1129(a) of the Bankruptcy Code, 

the N.L. Claim, in the amount of approximately $679,000, will be reduced to 

an allowed secured Claim in the amount of $150,000, payable by Master Metals 

over a period of three years subsequent to confirmation of the Plan. The 

unsecured deficiency Claim of N.L. based upon such reduction, in the amount 

of approximately $529,000, will be discharged and N.L. will not receive any 

cash distribution or retain any property on account thereof. In full 

settlement and discharge of all other unsecured Claims, the holders of such 

allowed Claims wi 11 be paid 5% of the amount of such allowed Claims, in 

cash, without interest, on the ''Consummation Date'' (as hereinafter defined). 

However, if the aggregate amount of such allowed Claims exceeds 51,300,000, 

Master Metals, as reorganized debtor, wi 11 pay pro rata to the holders of 

such allowed Claims on account thereof, in the aggregate, the total amount 

of $70,000, which may reduce the amount of the distribution to the holders 

of such allowed Claims. 

If the Plan is confirmed pursuant to § 1129(b) of the Bankruptcy Code, 

the unsecured deficiency Claim of N.L., in the amount of approximately 

5529,000, shall be retained by N.L. as an allowed unsecured Claim, entitled 

to a pro rata distribution on account thereof as an allowed Claim. 
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Therefore, if the Plan is confirmed pursuant to § 1129(b) of the Bankruptcy 

Code, the allowed unsecured Claims would most likely exceed $1,300,000, 

which may result in a distribution to the holders of such allowed Claims, on 

a pro rata basis, of less than 5% of the amount of such allowed Claims. 

In order to enable Master Metals to consummate the Plan, Douglas K. 

Mickey and Jerry l. Moody (the "New lenders") have agreed to loan to Master 

Metals, as reorganized debtor, a cash sum not to exceed $85,000, upon ·and 

subject to the terms and conditions of the Plan. Such loan proceeds will be 

utilized by Master Metals to facilitate the satisfaction of its obligations 

under the provisions of the Plan payable on the Consummation Date. The 

Consummation Date, as used herein and as defined in Article I, Section 1.11 

of the Plan, means the first business day after the thirtieth (30th) day 

following the date on which the Court enters an order confirming the Plan, 

or such later business day as soon as practicable thereafter. 

2. Issuance of Reorganized Debtor Common Stock. 

The Plan provides that Master Metals, as reorganized debtor, will 

issue 500 shares of new common stock, no par value per share, of the 

reorganized debtor (the "Reorganized Debtor Common") to Douglas K. Mickey 

and Jerry l. Moody (the "Investors," in connection with their purchase of 

the shares of Reorganized Debtor Common), which will aggregate 100~~ of all 

issued and outstanding shares of stock of the reorganized debtor. Such 

shares of the Reorganized Debtor Common shall be valid, fully paid for and 

nonassessable and shall have one (1) vote per share and such other rights as 

may be designated by the reorganized debtor. 

In accordance with an agreement by and among the Investors, the shares 

of Reorganized Debtor Common shall be issued to and owned by the Investors 
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as fo 11 ows: 70% or 350 of such shares sha 11 be issued to and owned by 

Douglas K. Mickey and 30% or 150 of such shares shall be issued to and owned 

by Jerry L. Moody. The Investors will, on or before the Consummation Date 

and subject to Article V of the Plan, purchase such shares of Reorganized 

Debtor Common for the amount of $10 per share, for an aggregate purchase 

price of $5,000. 

Master' Metals' certificate of incorporation, as reorganized debtor, 

will be amended, if necessary, to authorize 750 shares of capital stock at 

no par value per share and to have such terms and preferences, subject to 

Article XII of the Plan, as shall be determined by the reorganized debtor's 

Board of Directors at the time of issuance, which shares shall be the 

Reorganized Debtor Common. 

B. Allowance of Claims and Interests. 

1. Claims in General. 

The Plan provides distributions to be made only to those holding 

''Allowed Claims'' in the various classes. In general there are two means by 

which Claims may become Allowed Claims entitled to distributions under the 

Plan. First, Master Metals has previously filed with the Court Schedules 

setting forth all Claims against Master Metals. Unless the Schedules have 

denominated a particular Claim as "contingent" "unliquidated" or "disputed," 

or such Schedules are amended to so denominate, scheduled Claims are deemed 

allowed unless objection thereto is interposed by Master Metals or any other 

interested party. If any objection is made, the validity and amount of the 

Claim will be determined by the Court following a hearing. 

The second method through which a Claim may become an Allowed Claim is 

through the filing of a Proof of Claim. Such a filing is required in order 
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to assert any Claim not reflected in the Schedules or any Claim shown on the 

Schedules as "contingent," "unliquidated" or "disputed." Such a filing is 

also required by any person seeking to assert an amount larger than the 

amount scheduled by Master Metals or asserting a classification different 

from that shown in the Schedules. Upon filing, a Proof of Claim supersedes 

the information contained in the Schedules. As with scheduled Claims, a 

Claim asserted by means of a Proof of Claim will became an Allowed Claim 

unless objection is made thereto. Upon objection, the validity and amount 

of the Claim will be determined by the Court. 

2. Interests of the Stockholders. 

The Plan provides that the Interests of Master Metals' Shareholders 

will be deemed canceled and terminated, without any further action by Master 

Metals, as of the confirmation of the Plan. The Shareholders will not 

receive any payments or other considerations under the Plan on account of 

such Interests or retain any property or rights on account of such 

Interests. 

C. Means of Execution of the Plan. 

The Plan is to be implemented consistent with § 1123 of the Bankruptcy 

Code. Master Metals will implement and fund the Plan with cash on hand, 

cash generated from its business operations and from the unsecured loan :o 

it from the New Lenders. It is contemplated that on or before the date the 

Court enters an order confirming the Plan (the ''Confirmation Date''), the New 

Lenders will loan to Master Metals, as reorganized debtor, a cash sum not to 

exceed $85,000, in accordance with a financing agreement between the 

reorganized debtor and New Lenders. From the foregoing Master Meta 1 s, as 

reorganized debtor, wi 11 segregate into a separate fund cash sufficient to 
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pay the funds payable on the Consummation Date in accordance with the terms 

of the Plan. Master Metals estimates that the aggregate cash consideration 

payable on the Consummation Date and during the first calendar quarter 

thereafter to the holders of the Class 2, 3, 6 and 10 Allowed Claims, in 

accordance with the terms of the Plan, totals approximately $76,900. 

The agreement of the New Lenders to loan funds to Master Metals as 

reorganized debtor does not constitute and should not be deemed to 

constitute a recommendation by the New Lenders to any creditor as to how to 

vote on the Plan. 

D. Classification and Treatment of Claims and Interests. 

The Plan divides Claims against Master Metals into 10 separate 

classes. Interests in Master Metals are treated in one additional class. 

Cash payments will be made to persons holding Allowed Claims in certain 

classes. 

1. Class 1 (Administrative Expenses). 

Class 1 consists of all administrative expenses entitled to priority 

in distribution pursuant to §§ 503(b) and 507(a) of the Bankruptcy Code. 

Class 1 includes obligations incurred by Master Metals during :he 

Reorganization Case, including the costs and expenses of the proceedings 

such as fees for professional services of attorneys and accountants and 

administrative claims, costs and expenses incurred by Master Metals as a 

debtor in possession. It is estimated that Class 1 Claims will aggregate 

approximately $700,000 on the Consummation Date. 

Class 1 Allowed Claims are not impaired under the Plan and will be 

paid in full on the Consummation Date, in the ordinary course of Master 
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Metals' business or upon such other terms as may be agreed to between Master 

Metals and the respective holders of such Allowed Claims. 

Since Class 1 Claims are not impaired, solicitation of acceptances of 

the Plan from the holders of Class 1 Claims is not required under the 

Bankruptcy Code and acceptance by Class 1 is deemed to have occurred. 

2. Class 2 (Priority Claims). 

Class 2 Claims consist of all Claims entitled to priority in 

distribution pursuant to§§ 507(a)(3), (a)(4), or (a)(G) of the Bankruptcy 

Code, such as wage or vacation pay Claims and Pension Plan deposit or other 

employee benefit Claims, and does not include any Claims included in all 

other classes of Claims provided for under and pursuant to the Plan. 

Class 2 Claims are impaired under the Plan and the holders of such 

Allowed Claims will be paid on account thereof, in quarterly installments, 

deferred cash payments, over a three (3) year period after the Consummation 

Date, of a value, as of the Consummation Date, equal to the allowed amount 

of the Class 2 Allowed Claims, or cash payments upon such other terms as may 

be agreed to by Master Metals and the respective holders of Class 2 Allowed 

Claims. 

Since Class 2 Claims are impaired, solicitation of acceptances of the 

Plan from the holders of Class 2 Claims is required under the Bankruptcy 

Code and is being undertaken by means of this Disclosure Statement. 

3. Class 3 (Tax Claims). 

Class 3 consists of unsecured Claims asserted against Master Metals by 

governmental units which, if allowed, are entitled to priority in 

distribution pursuant to § 507(a)(7) of the Bankruptcy Code. Pursuant to 

Article IV, Section 4.2 of the Plan, in full settlement, release and 
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discharge of all Class 3 Claims, the holders of such Allowed Claims shall 

receive on account thereof, in quarterly installments, deferred cash 

payments over a six (6) year period after the date of assessment of such 

Claims, of a value, as of the Consummation Date, equal to the amount of such 

Allowed Claims. However, as to those holders of Class 3 Allowed Claims who 

have not made an assessment of the Class 3 Allowed Claims, such deferred 

cash payments shall be made over a period of six (6) years from the 

Consummation Date. 

The rights of holders of Class 3 Claims are impaired under the Plan. 

Therefore, solicitation of acceptances of the Plan from the holders of such 

Claims is required under the Bankruptcy Code and is being undertaken by 

means of this Disclosure Statement. 

4. Class 4 (Environmental Claims). 

The Class 4 Environment Claims are held by certain governmental units 

or agencies, such as the Environmental Protection Agency, and are based on 

alleged violations, if any, by the Debtor of, or compliance requirements 

pertaining to, certain federal, state or local environmental statutes or 

regulations in connection with Master Metals' operations at the Real 

Property. 

The Class 4 Claims are unimpaired. Master Metals shall continue to 

make such payments to, or otherwise comply with all environmental, health 

and safety statutes, rules and regulations of, the various governmental 

units or agencies in Class 4. Therefore, no legal, equitable or contractual 

rights to which the holders of the Class 4 Claims are entitled shall be 

deemed altered by the Plan. 
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Since the Class 4 Claims are not impaired, solicitation of acceptances 

of the Plan from the holders thereof is not required under the Bankruptcy 

Code and acceptance by Class 4 is deemed to have occurred. 

5. Class 5 (The Section 364 Claim). 

Class 5 consists of the Section 364 Claim. The Lenders, as the 

holders of the Section 364 Claim, shall continue to receive or be entitled 

to receive, as the case may be, such payments as are provided under and 

pursuant to the terms of that certain order of the Court dated September 2, 

1982 and the demand promissory note and other instruments and documents 

evidencing the Section 364 Claim. Payment of the Section 364 Claim is 

secured by a first lien and security interest in favor of the Lenders in and 

to Master Metals' accounts receivable, contract rights, instruments, 

inventory and the proceeds thereof. 

The Class 5 Claim is unimpaired. Master Metals shall continue to make 

the payments as are provided under and pursuant to the terms of the 

instruments, order of the Court and other documents evidencing the 

Section 364 Claim and the Lenders shall retain their lien to secure such 

secured Claim. Therefore, no legal, equitable, or contractual rights to 

which the holders of the Class 5 Claim are entitled shall be deemed altered 

by the Plan. 

Since the Class 5 Claim is not impaired, solicitation of acceptance of 

the Plan from the holders thereof is not required under the Bankruptcy Code 

and acceptance by Class 5 is deemed to have occurred. 
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6. Class 6 (N.L. Claim). 

Class 6 consists of one secured Claim, i.e., the N.L. Claim. 

The N.L. Claim is impaired under the Plan. In full settlement, 

release and discharge of the N.L. Claim, such secured Claim shall be 

treated as follows: 

(a) The total outstanding balance of principal plus accrued 
interest due under the N.L. Note and the N.L. Claim shall be reduced 
as of the date of confirmation of the Plan (the ''Confirmat~on Date''), 
from $679,287 to the total pr.incipal amount of $150,000, payable to 
N.L. by Master Metals, as reorganized debtor, during a three-year term 
after the Consummation Date, as provided in subsection {b) set forth 
below. 

On the Confirmation Date Master Metals, as reorganized debtor, 
will execute and deliver to N.L. an amended promissory note (the 
"Amended N. L. Note") to evidence such reduction of the N. L. Note and 
the N.L. Claim. The principal amount of the Amended N.L. Note and the 
total indebtedness under Section 1.1 of the N.L. Mortgage shall be 
$150,000. The Amended N. L. Note and the N.L. Mortgage shall bear 
interest at the rate of 2% per annum in excess of the announced "prime 
rate'' of AmeriTrust Company National Association, from time to time in 
effect. 

(b) Interest on the Amended N. L. Note sha 11 accrue commencing 
as of the Consummation Date. Principal and interest payments on the 
Amended N.L. Note shall be made to N.L. by Master Metals, as the 
reorganized debtor, commencing on the fifteenth (15th) day of the 
month following the Consummation Date and continuing on the fifteenth 
(15th) day of each month thereafter, as follows: 

(i) Interest only for the first six (6) months after the 
Consummation Date; 

(ii) Principal plus interest in the total amount of 
$3,000 per month for the next eighteen (18) months; 

(iii) Principal plus interest in the total amount of 
$4,000 per month for the next twelve (12) months thereafter; and 

( i v) A "ba 11 con" payment in an amount equa 1 to the 
balance of principal and interest due under the Amended N.L. 
Note on the fifteenth (15th) day of the month thirty-seven (37) 
months subsequent to the Consummation Date. 

(c) Payments of principal and interest under the Amended N.L. 
Note shall be secured by the security and mortgage interests held by 
N.L. pursuant to the N.L. Mortgage and such interests shall remain in 
full force and effect until such time as the Amended N.L. Note is paid 
in full. Thereupon, the N.L. Claim (as reduced), the Amended N.L. 
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Note and the N.L. Mortgage shall be deemed cancelled, terminated, 
released and satisfied in full and shall automatically lapse and be 
null and void and N.L. shall forthwith take all action necessary or as 
reasonably requested by Master Metals, as the reorganized debtor, to 

·terminate, release and discharge any and all lien, security, mortgage 
or other such interests held by N. L. in and to the Real Property and 
any of the Property. The N.L. Mortgage shall be amended, as 
necessary, in connection with the reduction of the N.L. Claim to the 
amount of the Amended N.L. Note. 

(d) If the Plan is confirmed pursuant to § ll29(a) of the 
Bankruptcy Code, on the Confirmation Date the unsecured deficiency 
Claim of N.L. in an amount in excess of the principal amount of the 
Amended N.L. Note shall be discharged and N.L. shall neither receive 
any cash nor retain any property or interests on account of such 
Claim. If the Plan is confirmed pursuant to § 1129(b) of the 
Bankruptcy Code, N.L. shall retain an unsecured Class 10 Claim in an 
amount equal to the difference between ( i) the total amount of the 
N.L. Claim prior to any reduction thereof pursuant to the Plan and 
(ii) the principal amount of the Amended N.L. Note. 

(e) The foregoing shall not discharge or affect any rights 
and/or claims Master Metals or Master Metals as the reorganized debtor 
and N.L. may now or hereafter have against each other derived from, in 
respect of or arising out of claims, fines or penalties asserted by 
governmental units in respect of or arising out of violations of any 
federal, state or municipal environmental or health statutes or 
ordinances applicable to Master Metals' or the reorganized debtor's 
business operation and/or the Real Property. 

Pursuant to an agreement with N.L., Douglas K. Mickey, Master Metals' 

President, and Jerry L. Moody, Master Metals' Vice-President, have agreed to 

personally guarantee payment of the first S75,000 of principal payable to 

N.L. by Master Metals under the terms of the Amended N.L. Note. Such 

agreement is subject to, and only effective upon, the confirmation of the 

Plan and the terms of the guarantee agreement between Mr. Mickey, Mr. Moody 

and N. L. 

Since the Class 6 Claim is impaired, solicitation of acceptance of the 

Plan from N.L. is required under the Bankruptcy Code and is being undertaken 

by means of this Disclosure Statement. 
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7. Class 7 (Globe Claim). 

Class 7 consists of the Globe Claim. The Globe Claim is not impaired 

under the Plan. Payment of the·Globe Claim is secured by the senior rights, 

1 lens and interests of Globe, as consignor, in and to the battery inventory 

consigned by Globe to Master Metals pursuant to the terms of the Consignment 

Agreement. 

The Class 7 Claim is unimpaired. Master Metals shall continue to make 

the payments to Globe as provided under and pursuant to the terms of the 

Consignment Agreement and Globe shall retain its senior rights, liens and 

interests, as consignor, in and to the consigned inventory securing the 

Globe Claim. Therefore, no legal, equitable or contractual rights to which 

Globe is entitled shall be deemed altered by the Plan. 

Since the Class 7 Claim is not impaired, solicitation of acceptance of 

the Plan from Globe is not required under the Bankruptcy Code and acceptance 

by Class 7 is deemed to have occurred. 

8. Class 8 (Fry Metals Claim). 

Class 8 consists of the Fry Metals Claim. The Fry Metals Claim is not 

impaired under the Plan. Fry Metals shall continue to receive such 

payments, if any, as provided by the consignment agreements with Master 

Metals and Fry Metals shall retain its consignment interests in and to the 

lead dross inventory as may be shipped by it to Master Metals on a 

consignment basis. 

Since the Class 8 Claim is not impaired under the Plan, solicitation 

of acceptance of the Plan from Fry Metals is not required under the 

Bankruptcy Code and acceptance by Class 8 is deemed to have occurred. 
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9. Class 9 (The J & H Claim). 

The Class 9 Claim is held by J & H and is based upon that certain 

Equipment Lease- Installment Purchase Agreement with Master Metals as 

described in Section VA 5 of this Disclosure Statement. J & H's secured 

Claim is not impaired under the Plan. Master Metals will continue to make 

payments to J & H in accordance with the tenor of such agreement and the 

order of the Court dated June 13, 1984 and J & H sha 11 retain a 11 security 

and other interests to which it is entitled thereunder. 

Since the Class 9 Claim is not impaired under the Plan, solicitation 

of acceptance of the Plan from J & H is not required under the Bankruptcy 

Code and acceptance by Class 9 is deemed to have occurred. 

10. Class 10 (General Unsecured Claims and Unsecured Claims Not 
Otherwise Classified) 

Class 10 Claims consist of Claims of general unsecured creditors and 

all unsecured Claims not otherwise classified. Class 10 Claims are impaired 

under the Plan. In full settlement, release and discharge of all Class 10 

Claims, the holders of such Allowed Claims shall be paid 5% of the amount of 

such Allowed Claims, in cash without interest, upon the Consummation Date, 

provided, however, that Master Metals' 1 iabi 1 ity in connection with such 

payments to holders of Class 10 Allowed Claims is limited such that if the 

Plan is confirmed under § 1129(b) of the Bankruptcy Code and/or the Class 10 

Allowed Claims exceed $1,300,000, Master Metals shall pay pro rata to the 

holders of such Allowed Claims in the aggregate, the amount of S70,000, 

which may result in a distribution to the holders of such Allowed Claims of 

less than 5% of such Allowed Claims. 

Since Class 10 Claims are impaired under the Plan, solicitation of 

acceptances of the Plan from the holders of Class 10 Claims is required 
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under the Bankruptcy Code and is being undertaken by means of this 

Disclosure Statement. 

11, Class 11 (Shareholders Interests). 

The Class 11 Interests are held by the Shareholders identified in 

Section VB 4 of this Disclosure Statement. The Class 11 Interests are 

impaired under the Plan. The Class 11 Interests shall be deemed cancelled 

and terminated on the Confirmation Date without any further action and the 

Shareholders shall neither receive any cash nor retain any property or 

rights on account of such Interests. 

Since the Class 11 Interests are deemed to have rejected the Plan, 

solicitation of acceptances of the Plan from the holders thereof is not 

required under the Bankruptcy Code and rejection of the Plan by Class 11 is 

deemed to have occurred. 

E. Conditions Precedent to the Confirmation of the Plan. 

The Plan, its implementation, consummation and the obligations of 

Master Meta 1 s, the Investors and the New Lenders, as the case may be, 

provided therein are subject to the execution of, closing under and 

consummation of the transactions contemplated by that certain financing 

agreement by and between the New Lenders and Master Metals pursuant to which 

(i) the New Lenders shall make an unsecured cash loan to Master Metals of an 

amount not to exceed $85,000 on or before the Confirmation Date and (ii) the 

Investors have agreed to purchase the shares of Reorganized Debtor Common in 

accordance with Article VI of the Plan. 

F. Estimated Administrative Expenses. 

The Plan provides for payment in full in cash of all administrative 

Claims allowed by the Court. These administrative Claims are included in 

Class 1 and include the costs and expenses incurred on behalf of Master 
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Metals and the Unsecured Creditors' Committee in connection with the 

Reorganization Case, such as fees to attorneys, accountants and officers. 

1. Professionals Employed by Master Metals. 

The administrative expenses of the professionals retained by Master 

Metals in the Reorganization Case and incidental to the Plan are comprised 

of charges of attorneys, accountants and other professionals for services 

rendered. The allowance of such fees as administrative expenses is subject 

to review and approva 1 by the Court upon notice and a hearing. As of the 

Consummation Date, Master Metals estimates that such professional fees 

payable may approximate $40,000. 

2. Unsecured Creditors' Committee. 

The administrative expenses of the Unsecured Creditors' Committee are 

largely comprised of attorney's fees. Master Metals is unable at this time 

to estimate the amount of fees for the Committee's attorneys that may be 

allowed by the Court and thereby payable under the provisions of the Plan. 

G. Other Plan Provisions. 

1. Discharge. 

Except as otherwise provided in the Plan, confirmation of the Plan 

shall be deemed to have discharged Master Metals from any unfiled, 

contingent, unliquidated, or unmatured Claim, whether legal or equitable, 

arising out of transactions, transfers, sales, contracts, leases or 

guarantees and any Claim that arose before the Confirmation Date and any 

Claim of a kind specified in §§ 502(g), 502(h) or SOZ(i) of the Bankruptcy 

Code, whether or not: 

(a) A proof of the Claim is filed or deemed filed under§ 501 

of the Bankruptcy Code; 
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(b) Such Claim is allowed under§ 502 of the Bankruptcy Code; 

or 

(c) The holder of such Claim has accepted the Plan. 

2. Rejection of Executory Contracts. 

Except for the Collective Bargaining Agreement, any and all unexpired 

leases and executory contracts of Master Metals not expressly assumed 

pursuant to order of the Court on or before the Confirmation Date, or as to 

which a proceeding to assume or assume and assign is not pending before the 

Court on the Confirmation Date, shall be deemed rejected and disaffirmed 

upon the entry of the Confirmation Order. 

Any damages or Claim resulting from the rejection of any executory 

contract shall be treated, if allowed, as a Class 10 Claim. 

As of the Confirmation Date and only if such executory contract has 

not terminated, Master Metals assumes the Collective Bargaining Agreement, 

as it has been continued and supplemented from time to time. 

3. Retention of Jurisdiction. 

The Court shall retain jurisdiction of the Reorganization Case 

pursuant to and for the purposes of §§ 105(a) and 1127 of the Bankr'Jptcy 

Code and Bankruptcy Rule 3020(d) and for the following purposes, inter al ;a: 

(a) To determine any and all objections to the allowance of 

Claims or Interests; 

(b) To determine any and all applications for allowance of 

compensation and/or reimbursement of expenses, except as provided in 

Article VI, Section 6.6 of the Plan; 

(c) To determine any and all controversies, disputes or acts 

under or in connection with the Plan and such other matters as may be 

provided for in the Confirmation Order; 
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(d) To effectuate payments under and performance of provisions 

of the Plan; 

(e) To hear and determine any and all pending or subsequently 

brought motions, applications, adversary proceedings and contested 

matters; 

(f) To hear and determine such motions or proceedings as may 

be instituted by Master Metals to reject an executory contract, 

pursuant to Article X of the Plan; 

(g) To make such orders, or give such direction as may be 

appropriate under § 1142 of the Bankruptcy Code or in aid of 

consummation of the Plan, including the granting of extensions of any 

deadline set herein, applications for which are filed prior to the 

time the deadline or bar date for the filing of any proof of Claim has 

passed. 

4. Revesting of Property. 

Upon the entry of the Confirmation Order, Master Metals, as the 

reorganized debtor, shall be revested with all of its property, free and 

clear of all Claims, 1 iens, security or other interests of Master Metals' 

creditors, Interest holders or parties in interest, except as otherwise 

provided in the Plan, and Master Metals, as the reorganized debtor, shall be 

entitled to manage its affairs without further order of the Court. The 

reorganized debtor shall manage the resolution of and distributions on 

account of claims consistent with the Plan and shall make such distributions 

of cash and Reorganized Debtor Common, from time to time, as are required by 

the Plan. 
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5. Payment of Certain Expenses Subsequent to the Confirmation Date. 

Master Metals, as the reorganized debtor, shall, without further Court 

authorization, pay monthly against all bills rendered to the reorganized 

debtor (unless disputed by the reorganized debtor) for all costs incurred by 

the reorganized debtor after the Confirmation Date in consummating the Plan 

and administering the Reorganization Case, including, but not limited to, 

all professional fees and expenses, and shall pay all professional fees of 

counsel and accountants to Master Metals. 

6. Grant of Continuance of Security Interests. 

The distributions to be made to the holders of secured Claims provided 

for in and subject to Articles III and IV of the Plan shall be secured by 

the grant or continuance, as the case may be, of security interests in and 

to the Property securing such Claims and the proceeds thereof as provided 

for in and subject to Articles III and IV of the Plan. Said security 

interests shall be evidenced by documentation in form and substance 

sufficient to effectuate such grant or continuance, as the case may be, and 

shall run in favor of the holders of the respective secured Claims. 

7. Amendment of Certificate of Incorporation. 

Master Metals' certificate of incorporation will be amended, as may be 

required, to accommodate performance of the provisions of the Plan and to 

include the following: 

"The Corporation shall not issue any non-voting equity 
securities." 

Additional amendments to Master Metals certificate of 
incorporation may be made, as provided in Article XII of the 
Plan. 
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VII. FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN 

A. Introduction. 

The implementation of the Plan will have sign·ificant tax consequences 

for Master Metals as reorganized debtor and for the holders of the Allowed 

Claims. Although the following discussion is a summary of certain of these 

tax consequences, it is not intended to be a complete analysis of all tax 

matters that bear on a decision regarding the Plan. ALL HOLDERS OF ALLOWED 

CLAIMS ARE THEREFORE URGED TO CONSULT THEIR OWN TAX ADVISORS AS TO THE 

CONSEQUENCES TO THEM, UNDER FEDERAL AND APPLICABLE STATE AND LOCAL LAWS, OF 

THE PLAN. 

The discussion is based on provisions of the Internal Revenue Code of 

1986, as amended (the "Code"), as well as administrative and judicial 

interpretations thereof, that are applicable to the Plan. Many of the 

matters discussed herein are of such nature and complexity that no 

definitive statement can be made as to their eventual resolution. Moreover, 

Congress recently passed the Tax Reform Act of 1986 (the "1986 Tax Act") and 

there is little authoritative interpretation of the 1986 Tax Act currently 

available. Finally, there can be no assurance that future legislative, 

administrative, or judicial developments will not require a modification of 

some or all of this discussion. Master Metals has not obtained any rulings 

from the Internal Revenue Service or any opinions of counsel with respect to 

any of these matters. 

B. Tax Consequences to Master Metals and the Reorganized Debtor. 

1. Reduction of Indebtedness. 

Upon implementation of the Plan, the principal amount of Master 

Metals' aggregate outstanding indebtedness will be substantially reduced. A 

debtor-taxpayer in bankruptcy which does not issue stock to its creditors 
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won't recognize income on cancellation of the indebtedness of such 

creditors, but the company must either reduce its net operating losses 

("NOLs") and certain other tax attributes or elect to apply the debt 

discharge amount first to reduce basis in its depreciable assets or any 

realty held as inventory. 

2. Net Operating Loss Carryovers. 

The last tax return which was filed by Master Metals relates to its 

fiscal year ended August 31, 1985. This return indicates that Master 

Metals' NOL's as of this date are approximately $2 Million. In connection 

with any audits of any years open under the relevant statute of limitations, 

the Internal Revenue Service might propose an adjustment that would cause a 

modification of the NOL's. Also, in years when any NOL's might be used to 

reduce future taxable income, the Interna 1 Revenue Service wi 11 again have 

the opportunity to review the returns in which NOL's arose and possibly 

disallow some or all of the NOL's in such future taxable years when they are 

used to reduce future taxable income, if any. 

In addition, there is no assurance that the Internal Revenue Service 

will not challenge the deductibility of the NOL's in light of the 

transactions contemplated by the Plan. The 1986 Tax Act has significantly 

changed the tax law regarding the carryover of NOL's and other tax 

attributes pursuant to Section 382 of the Code, however, under the 

transition rules, Section 382 as it existed before taking into account any 

amendments relating to Section 382 continues to apply to Master Metals. 

Under Section 382 as it applies to Master Metals, the NOL' s wi 11 be 

disallowed if there is both (i) a change in ownership of Master Metals' 

stock of more than fifty (50) percentage points resulting from either a 

purchase or decrease in the outstanding shares, and (ii) a change in, or 
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discontinuation of, Master Metals' trade or business. Since there has not 

been a more than fifty (50) percentage point change in ownership, Master 

Metals believes the NOL's will not be limited pursuant to Section 382. 

Additionally, Section 269 of the Code authorizes the Commissioner of 

Internal Revenue Service to disallow any deduction, allowance or credit 

(~. the use of NOL's) if control of a corporation was acquired 

principally for tax avoidance purposes. Since the Investors jointly owned 

more than fifty (50) percent of the combined voting power and value of the 

stock of Master Metals prior to the confirmation of the Plan, Master Metals 

believes that Section 269 does not apply.to the transactions contemplated by 

the Plan. 

C. Federal Tax Consequences to Creditors. 

1. Gain or Loss. 

A creditor who surrenders his or its Allowed Class 6 or Class 10 Claim 

in the exchange may recognize income or 1 ass, in respect of the 

consideration received in the exchange. The character of such income or 

loss as capital gain or loss, or as ordinary income or loss, will be 

determined by whether the existing Allowed Claims constitute capital assets 

in the creditor's hands. A loss with respect to Allowed Claims incurred by 

trade creditors will normally result in an ordinary loss deduction. 

However, since the treatment of Allowed Claims as capital assets is not 

always clear and may depend on factors which may vary with respect to each 

creditor, all creditors should consult with their tax advisors as to whether 

their Allowed Claims constitute capital assets. 

For those taxpayers for whom the Allowed Claims constitute capital 

assets, any gain or loss recognized by a creditor wi 11 be a long-term 

capital gain or loss with respect to those existing Allowed Claims for which 
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the creditor's holding period is more than six (6) months as of the date of 

the exchange (more than twelve (12) months for assets acquired before 

June 23, 1984), and a short-term capital gain or loss with respect to those 

Allowed Claims for which the creditor's holding period is six (6) months or 

less as of the date of the exchange (twelve (12) months or less for assets 

acquired before June 23, 1984). 

The 1986 Tax Act significantly changes the taxation of capital gains 

and ordinary income. For long-term capital gains recognized after 

December 31, 1986, the maximum tax rate will increase from 20% for 

individuals and 28% for corporations to 28% for individuals and 34~~ for 

corporations. The maximum tax rate on ordinary income and short term 

capital gains for individuals in 1987 is 38 1/2%. For corporations with a 

taxable year which includes July 1, 1987, the maximum tax rate on ordinary 

income and short term capital gains in such taxable year is a blended rate 

determined by prorating the tax rates based on a 46% rate prior to July 1, 

1987 and a 34% rate after June 30, 1987. For individuals, beginning on 

January 1, 1988, ordinary income and capital gains will be taxed at the same 

rates, with a 28% maximum tax rate. Capital losses of individuals are 

allowed in full against capital gains and up to a maximum of S3,000 against 

ordinary income. For corporations, beginning with taxable years which begin 

after June 30, 1987, ordinary income and capital gains will be taxed at the 

same rates, with a 34% maximum tax rate. Beginning on January 1, 1988, 

taxable income of individuals within specified ranges will be subject to an 

additional 5% tax to phase-out the tax benefits of the lower 15% graduated 

tax rate and personal exemptions. For tax years beginning on or after 

July 1, 1987, taxable income of corporations in excess of $100,000 will be 
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subject to an addition a 1 tax equa 1 to 5% up to a maxi mum of $11,750. 

Capital losses of corporations are allowed only against capital gains. 

The gain or loss recognized in connection with the exchange will be 

recognized on the effective date of the Plan unless it is determined that on 

the effective date of the Plan the fair market value of the consideration to 

be received by a creditor holding a Class 6 or Class 10 Allowed Claim cannot 

be reasonably ascertained because the amount of Class 6 or Class 10 Allowed 

Claims is not determined. If the fair market value of the consideration to 

be received by a creditor is not ascertained on the effective date of the 

Plan, gain will be recognized when the fair market value is ascertainable. 

2. Treatment of Accrued Interest. 

A portion of the aggregate reorganization distribution being received 

by a creditor may be applicable to accrued but unpaid interest. To the 

extent a cash basis creditor receives such a distribution applicable to 

accrued but unpaid interest, the distribution will be taxable to such 

creditor as interest income. An accrual basis creditor will recognize 

income or loss on such distribution depending on the amount of interest 

income so received and the amount of interest income previously recognized. 

3. Amount of Income or Loss. 

For those creditors who recognize income or loss in connection with 

the transactions described in the Plan, the amount of gain or loss will be 

equal to the difference between (i) the income tax basis of the creditor in 

the Allowed Claim, and (ii) an amount equal to the difference between 

(x) the fair market value of the consideration received by such creditor, 

and (y) that portion separately treated as a payment to the creditor of 

accrued, but unpaid, interest. 
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There may be other federal or state, local or foreign tax 

considerations applicable to the circumstances of a particular investor. 

Holders of Allowed Claims should consult with their own tax advisors. 

D. Conclusion. 

The Plan presents a number of highly complicated federal income tax 

consequences which are susceptible to different interpretations. Different 

holders of Allowed Claims may find it advantageous to characterize the 

transactions contemplated thereunder in differing manners for federal income 

tax purposes. No advance ruling from the Internal Revenue Service or 

opinion of counsel as to the tax consequences of the Plan has been sought or 

will be sought. Also, creditors may be subject to other and possibly 

different consequences under state or 1 oca 1 income tax 1 aws or tax 1 aws of 

jurisdictions outside the United States. FOR THE FOREGOING REASONS, ALL 

HOLDERS OF ALLOWED CLAIMS ARE STRONGLY URGED TO CONSULT THEIR OWN TAX 

ADVISORS REGARDING THEIR SPECIFIC TAX SITUATION. 

VIII. CONFIRMATION OF THE PLAN 

A. Conditions to Confirmation Under the Bankruptcy Code. 

The provisions of the Bankruptcy Code require that Master Metals 

propose the Plan in good faith and disclose relevant information concerning 

payments to and compensation of insiders. In addition, the Court must 

determine that the Plan satisfies the so called ''best interest'' and 

"feasibility" requirements of §§ 1129(a)(7) and (a)(ll) of the Bankruptcy 

Code, respectively. Further, the Bankruptcy Code requires, subject to 

certain exceptions, that the Plan must be accepted by all impaired classes 

of holders of Claims or Interests. For a discussion of the requirements for 

acceptance, see Section II of this Disclosure Statement, infra. 
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B. Best Interest of Creditors Test. 

Before it may confirm the Plan, the Court must determine (with certain 

exceptions) that the Plan provides to each member of each class a recovery 

that has a value that is at least equal to the distribution which such 

member would receive if Master Metals were liquidated on the Consummation 

Date under Chapter 7 of the Bankruptcy Code. Such determination is referred 

to as the "best interest" test because it is intended as a test as to 

whether the proposed reorganization is truly in the best interest of the 

creditors. If Master Metals liquidated on the Consummation Date under 

Chapter 7 of the Bankruptcy Code, holders of all unsecured Claims would not 

receive compensation or payment on account of their Allowed Claims. As a 

result, Master Metals believes that the Plan complies with the "best 

interest" test under § ll29(a)(7) of the Bankruptcy Code by providing the 

holders of all Allowed Claims consideration of a value above and beyond that 

which they would receive upon a liquidation of Master Metals under Chapter 7 

of the Bankruptcy Code. The following Liquidation Analysis demonstrates 

that unsecured creditors would receive no payments on account of their 

respective Allowed Claims if Master Metals were liquidated under Chapter 7 

of the Bankruptcy Code. 
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1. Liquidation Analysis. 

LIQUIDATION ANALYSIS 

CURRENT ASSETS 

Cash/Deposits 
Accounts Receivable 
Inventories 
Prepaid Expenses 

TOTAL CURRENT ASSETS 

PROPERTY, PLANT AND 
EQUIPMENT (At Cost) 

Buildings and Improve-
ments 

Machinery/Equipment 
Transportation Equipment 
OffiG:e Equipment 
Idle Fixed Assets 
Leasehold Improvements 

Less accumulated 
depreciation 

Land 

OTHER ASSETS 

Cash Available For 
Distribution on 
Liquidation 

CHAPTER 7 EXPENSES 

Trustee fee (pursuant 
to 11 U.S.C. § 326(a) 
based on available cash) 

Professional fees 
(estimated) 

TOTAL CHAPTER 7 EXPENSES 

NET BOOK VALUE 
AT 12/31/86 

$ 14,608 
479,882 
283,960 
14,213 

$792 '663 

118 '443 
389,146 
21,621 
2,557 

570,895 
92 743 

1,195,405 

592,555 
602,850 

123,980. 

24,574 
1,544,067 
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ESTIMATED ACTUAL 
LIQUIDATION VALUE 

-0-
$239,941 

10,000 
3 553 

$253,494 

61 '530 

117,500 

-0-
432,524 

432,524 

13,155 
20 000 

33' 155 

Note A 
Note B 
Note c 

Note D 

Note E 



N.L. Secured Claim 117, sao Note F 
Section 364 Claim 122,000 Note G 

CURRENT LIABILITIES 

Trade Accounts Payable 515,508 
Accrued Expenses 77 943 

(Payroll, taxes and 
other expenses) 

TOTAL CURRENT LIABILITIES 593,451 
(Administrative Expenses) 

TOTAL CHAPTER 7 EXPENSES, SECURED CLAIMS 
AND ADMINISTRATIVE EXPENSES 866' 106 

Cash Available for Distribution 
to General Unsecured Creditors -0-

Notes: 

A. Accounts receivable not appraised. Liquidation value net of 
uncollectable accounts and estimated costs of collection. 

B. Inventory not appraised. Inventory consists of lead and other alloy 
bearing raw material, lead ingots and waste products with no value 
unless refined. Estimated liquidation value. 

C. 25% prepaid expenses recovered. 

D. Machinery/Equipment appraised at: 
Motor vehicles appraised at: 
Office equipment appraised at: 
Idle Fixed Assets appraised at: 
Leasehold Improvements (all owned 

respective lessors) 
Subtotal 

22% Auctioneer's fees/expenses 

Total Net Value 

by 

$ 35,120 
26,550 
2 '215 

15,000 

-a-
$ 78,885 

( 17 ,355) 

$ 61,530 

E. Land, buildings and Improvements appraised at $125,000 as of 1985, net 
of 6% commercial sales commission. 

F. Recovery by N.L. of S117,500 based on net realizable value of the 
land, buildings and improvements upon which it retains a first lien. 

G. Recovery by the Lenders of $122,000, the balance of the Section 364 
Claim as of January 31, 1987. 
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In connection with the liquidation, going concern or any other 

valuation analysis of Master Metals' assets and/or business, consideration 

must be given to the health and environmental statutes, rutes and 

regulations which impact upon all such valuations and upon Master Metals' 

ability to prospectively conduct its business. An EPA or other agency 

ordered and monitored "cleanup" of the Real Property may cost millions of 

dollars and possibly destroy the viability of Master Metals' business. 

Moreover, such environmental factors may have a detrimental impact on the 

value, and the saleability, of Master Metals as a going concern. Please see 

Section IV G of this Disclosure Statement for a discussion of the 

environmental Claims relevant to Master Metals and the operation of its 

business. 

C. Feasibility of the Plan. 

Pursuant to § ll29(a)(ll) of the Bankruptcy Code, the Court must find 

that confirmation of the Plan is not likely to be followed by the 

liquidation, or need for further financial reorganization, of Master Metals 

as reorganized debtor. The implementation of the Plan is discussed in 

Section VI, above. Master Metals further believes that the Plan is feasible 

for the following reasons, among others: 

(a) The present management has the required management skills 

and financial expertise with which to provide competent managerial 

guidance to, and control of, Master Metals as the reorganized debtor; 

(b) Master Metals believes that, based upon its performance 

and expertise in the lead and mineral-bearing metals business, it will 

continue to comply with all health and environmental statutes, rules 

and regulations and that such statutes, rules and regulations do not 
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pose a material threat to the viability of its ongoing business 

operation; and 

(c) Master Metals believes that as a reorganized debtor it 

should be able to obtain necessary financing, meet ordinary cash flow 

requirements and service its obligations under the Plan as it 

endeavors to rehabilitate and strengthen its business operations. 

D. Acceptance. 

The Bankruptcy Code requires as a condition to confirmation that each 

class of Claims or Interests that is impaired under the Plan accept the 

Plan. The Bankruptcy Code defines acceptance of a plan by a class of claims 

as acceptance by holders of two-thirds (2/3) in dollar amount and a majority 

in number of claims of that class, but for that purpose counts only those 

who actually vote to accept or to reject the plan. The Bankruptcy Code 

defines the acceptance of a plan by a class of interests (equity securities) 

as acceptance by two-thirds (2/3) of the number of shares, but for this 

purpose counts only shares actually voted. Holders of Claims or Interests 

who fail to vote are not counted as either accepting or rejecting the Plan. 

Classes of Claims and Interests that are not ''impaired'' under the Plan 

are deemed to have accepted the Plan. Thus, Master Metals is soliciting 

acceptances of the Plan only from members of impaired classes. A class is 

"impaired" if the legal, equitable, or contractual rights attaching to the 

Claims or Interests of that class are modified, other than by curing 

defaults and reinstating maturities or by payment in full in cash. 

E. Confirmation Over the Objection Of Impaired Classes; Section 1129(b) 
of the Bankruptcy C~ 

The Bankruptcy Code contains provisions for confirmation of a plan 

even if a plan is not accepted by all impaired classes, as long as at least 
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one (1) impaired class of claims has accepted it. These ''cram-down'' 

provisions provide for confirmation of a plan despite the non-acceptance of 

one or more impaired classes. Utilization of the ''cram-down'' provisions of 

§ 1129(b) of the Bankruptcy Code would require Master Metals to meet the 

standards set forth below. 

If the Class 10 unsecured Claims rejected the Plan, the Plan could 

nevertheless be confirmed, but only if Master Metals demonstrated that the 

property to be distributed under the Plan would be distributed so that 

(i) the members of the non-accepting impaired Class 10 received full payment 

of their Allowed Claims or (ii) if the members of Class 10 are to receive 

less than full payment, no class junior to Class 10, the non-accepting 

Class, may receive a distribution under the Plan, before the Plan could be 

adopted over the objection of such non-accepting Class 10. For the purposes 

of the "cram-down" of the Plan, the Class 11 Interests are junior to all 

other Classes. 

If Class 10 unsecured Claims rejects the Plan and it is determined 

that the Plan does not unfairly discriminate against such Class, application 

·of the "cram-down" provisions of the Bankruptcy Code would permit the 

confirmation of the Plan. Since Class 11 is the most junior class of Claims 

or Interests treated in the Plan, there would not, by definition, be any 

distribution to any junior class or interest. 

If the Plan does not meet the above requirements, Master Metals would 

have to determine whether the Plan should be amended to meet the 

requirements for such confirmation. Any alternative to the Plan would 

result in a significant delay in the distribution of any recoveries or 

considerations to the holders of Allowed Claims. 
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F. Effect Of Failure To Confirm The Plan· Alternative To The Plan. 

Master Metals is offering the Plan as a means of providing its 

creditors with the earliest and greatest possible value that can be realized 

on their respective Allowed Claims. At this point it appears to Master 

Metals that the only possible alternative to the Plan would be a liquidation 

of Master Metals pursuant to Chapter 7 of the Bankruptcy Code. In the 

opinion of Master Metals, a liquidation of the assets of Master Metals would 

result in no recovery to the Class 10 unsecured Claims. In addition, any 

alternative other than confirmation of the Plan may result in substantial 

delays of the realization by creditors of any consideration upon their 

respective Allowed Claims. 

IX. PROPOSED DIRECTORS AND OFFICERS 
OF MASTER METALS AS REORGANIZED DEBTOR 

Upon confirmation of the Plan, Master Metals' Board of Directors will 

be comprised of Douglas K. Mickey and Jerry L. Moody, its President-

Treasurer and Vice President-Secretary, respectively. 

X. RECOMMENDATION 

Master Metals believes the Plan is the best and most viable means of 

enabling all unsecured creditors to realize a recovery upon their respective 

A 11 owed C 1 aims . Moreover, the Plan preserves Master Metals' business 

operation and affords it the ability to maintain-- and enhance-- its 

respected name and business operation in its particular segment of the lead 
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industry. Therefore, Master Metals recommends that all holders of Claims 

entitled to vote on the Plan cast their ballots in favor of the Plan and its 

acceptance·. 

Dated: April 28, 1987 
Cleveland, Ohio 

MASTER METALS, INC., 
Debtor 

By: /s/ Douglas K. Mickey, President 
Douglas K. Mickey, President 
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MASTER METALS INC. 
BALANCE SHEET 

LIABILITIES 

(Unaudited) 

CURRENT LIABILITIES 

Demand note payable - Secured 
Accounts Payable 
Accounts Payable Debtor in Possession 

Accrued expenses - Debtor in Possession 
Accrued expenses 

Total Current Liabilities 

SUBORDINATED NOTES PAYABLE 

Term Notes Payable - Secured 
Shareholders' Notes Payable - Debtor 

in Possession 

CO:-!MITTMENTS 

STOCKHOLDERS' EQUITY 
Common Stock - authorized 750 shares 

without par value: issued and 
outstanding 460 shares 

Retained Earnings (Oeficit) 

s 

s 

August 31, 1985 

217,986 
512,992 

1,256,553 

131,644 
63,331 

2,182,506 

679,287 

107,570 
786,857 

230,000 

(1,847,905) 

1,351,458 



MASTER METALS INC. 

CURRENT LIABILITIES 

BALANCE SIIEET 

LIABILITIES 
(UnauditP.d) 

Demand Note Payable - Secured 

Accounts Payable 
Accounts Payable Debtor in Possession 

Accrued Expenses D~btor in Possession 
Accrued Expenses -

Total Current Liabilities 

SUBORDINATED NOTES PAYABLE 

Term Notes rayable - Secured 

Shareholders' notes payable - Debtor in 
Possession 

COM!UTT!·IENTS 

STOCKHOLDERS' EQUITY 

Common stock - authorized 750 shares 
without par value: issued and 
outstanding 460 shares 

Retained Earnings (Deficit) 

$ 

$ 

August 31, 1986 

178,328 

476,928 
1,256,553 

131,644 
57.724 

2,101,177 

679,287 

107,569 

786,856 

230,000 

(1,789,523) 

1,328,510 



MASTER METALS INC. 

CURRENT LIABILITIES 

BALANCE SIIEET 

LIABILITIES 
(Unaudi tP.d) 

Demand Note Payable - Secured 

Accounts Payable 
Accounts Payable - Debtor in Possession 

Ac~rued Expenses - OP.btor in Possession 
Accrued Expenses -

Total Current Liabilities 

SUBORDINATED NOTES PAYhBLE 

Term Notes rayable - Secured 

Shareholders' notes payable - Debtor in 
Possession 

COM1UTT:·1ENTS 

STOCKHOLDERS' EQUITY 

Common stock - authorized 750 shares 
without par value; issued and 
outstanding 460 shares 

Retained Earnings (Deficit) 

s 

s 

August 31, 1986 

178,328 

476,928 
1,256,553 

131.644 
57.724 

2,101,177 

679,287 

107,569 

786,856 

230,000 

(1,789,523) 

1.328,510 



MASTER METALS INC. 
13ALANCE SHEET 

ASSETS 

(Unaudited) 

CURRENT ASSETS 
Cash 
Accounts Receivable, less allowance 

for doubtful receivables of $67,000 

Inventories 
Finished Products 
l~ork in-process 
Raw Materials 

Prepaid Expenses 

Total Current Assets 

PROPERTY, PLANT AND EOUIP~IENT - AT COST 

Buildings and Improvements 
Machinery and Equipment 
Transportation Equipment 
Office Furniture and Fixtures 
Idle Fixed Assets 
Leasehold Improvements 

Less Accumulated Depreciation 

Land 

OTHER ASSETS 

EXHIBIT "A" 

August 31, 1985 

s 

s 

7,6:27 

308,588 

24,244 
32,998 
92,909 

150,231 

30,434 

496,880 

118,443 
383,520 

73,702 
13,027 

582,763 
80.7 4 3 

1,252,198 

546,465 
705,733 

123,980 

24,865 

1,351,458 
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CURRENT ASSETS 
Cash 

MASTER METALS INC. 

BALANCE SHI:ET 
ASSETS 

(Unaudited) 

Accounts Receivable, less allowance 
for Doubtful Receivables of SC6,500 

Inventories 
Finished Products 
Work In-process 
Raw Materials 

Prepaid Expenses 

Total Current Assets 

PROPERTY, PLANT AND EQUirr.!ENT - AT COST 
Building and Improvements 
Machinery and Equipment 
Transportation Equipment 
Office Furniture and Fixtures 
Idle Fixed Assets 
Leasehold Improvements 

Less Accumulated Depreciation 

Land 

OTHER ASSETS 

EXHIBIT " A" 

s 

s 

s 

August 3 

10, 

339, 

3 • 
17, 

178, 
199, 

5, 

555, 

118, 
378, 

21, 
2, 

5 70, 
92, 

1,184, 

560, 
624, 

123, 

24, 

1,328, 



MASTER METALS INC. 

CURRENT ASSETS 
Cash 

BALANCE SHEET 

ASSETS 

(Unaudited) 

Accounts Receivable , less allowance 
for Doubtful Receivables of SC6,500 

Inventories 
Finished Products 
Work In-process 
Raw Materials 

Prepaid Expenses 

Total Current Assets 

PROPERTY, PLANT AND EQUIPr!ENT - AT COST 
Building and Improvements 
Machinery and Equipment 
Transportation Equipment 
Office Furniture and Fixtures 
Idle Fixed Assets 
Leasehold Improvements 

Less Accumulated Depreciation 

Land 

OTHER ASSETS 

EXHIBIT " A" 

s 

s 

s 

_Auqust 31 • 1986 

10 , 4 97 

J39,5e 3 

5, 20 3 

---555,224 

118,443 
378,52o 

21,62J. 
2,557 

570,89S 
92,743 

1.184,77"§--

560,048 
624, 73r-

123,980 

24,575 

1, 328, Slo-

===:::"'---



MASTER ~1ETALS INC. 
BALANCE SHEET 

LIABILITIES 

(Unaudited) 

CURRENT LIABILITIES 

Demand note payable - Secured 
Accounts Payable 
Accounts Payable Debtor in Possession 

Accrued expenses - Debtor in Possession 
Accrued expenses 

Total Current Liabilities 

SUBORDINATED NOTES PAYABLE 

Term Notes Payable - Secured 
Shareholders' Notes Payable - Debtor 

in Possession 

CO:-IMITTMENTS 

STOCKHOLDERS' EQUITY 
Common Stock - authorized 750 shares 

without par value: issued and 
outstanding 460 shares 

Retained Earnings (Deficit) 

August 31, 1985 

s 

s 

217,986 
512,992 

1,256,553 

131,644 
63,331 

2,182,506 

679,287 

107,570 
786,857 

230,000 

(1,847,905) 

1,351.458 



State of Ohio Environmental Protection Agency 

·theast District Office 
_ 1 10 E. Aurora Road 
Twinsburg, Ohio 44087-1969 
(216)425-9171 

September 21, 1987 

Mr. Doug Mickey 
Master Metals 

',-- ,-

2850 West Third Street 
Cleveland, Ohio 44113 

Dear Sir: 

RE: MASTER METALS 
CUYAHOGA COUNTY 
OHD 097-613-871 
GEN-TSD/LAND UNIT 

CERTIFIED MAIL 

Richard F. Celeste 
Governor 

On September 1, 1987, Teresa Sabol and I conducted a hazardous 
waste inspection of your Master Metals facility located at 2850 
West 3rd Street in Cleveland, Ohio. Mr. David Munson of Envisage 
and you represented this facility during my inspection. The 
facility was inspected for compliance with Ohio Hazardous Waste 
Regulations. A copy of the RCRA Inspection Report is enclosed 
for your information. These following violations noted in my 
report will re~uire prompt attention: 

Description of Violation 

1. Personnel Training- OAC 3745-65-16, 40 CFR 265.16 

The last documented training session for employees in the 
hazardous waste program was May of 1986. All employees in 
this program must receive annual training to comply with 
this re~uirement. 

2. Job Descriptions - OAC 3745-65-16, 40 CFR 226.16 

Each employee participating in your hazardous waste program 
must have a specific job description which details this job 
responsibilities for this pro~ram. 

3. Posted Signs - OAC 3745-65-14, 40 CFR 265.14 

Signs stating "Danger - Unauthorized Personnel Keep Out" 
must be posted in areas of the facility where hazardous 
wastes are located. The property perimeter fence should 
have signs posted at reasonable intervals. 

4· Inspection Plan- OAC 3745-65-15, 40 CFR 265.15 

Facility must have a written inspection plan which details 
how the facility is to be inspected. 



Mr. Doug Mickey 
September 21, 1987 
Page -2-

5. Inspection Reports - OAC 3745-65-15, 40 CFR 265.15 

All required inspections must be documented for daily 
inspections. 

6. Safety Equipment - OAC 3745-65-33, 40 CFR 265.33 

The safety fire and communications equipment must be 
inspected and maintained. Must have documentation. 

7. Contingency Plan- OAC 3745-65-52, 40 CFR 265.52 

The facility contingency plan must have documented 
agreements with local and State emergency authorities, must 
have addresses of all emergency coordinators and a list of 
all emergency equipment. 

8. Operating Log - OAC 3745-65-73, 40 CFR 265.73 

A draft operating log has been developed, however, not 
implemented. The log must contain description and quantity 
of each waste in storage; common name; EPA hazardous waste 
identification number; physical state of waste; estimated 
weight; volume or density; EPA handling code for storage; 
and location of each hazardous waste in facility. 

9. Closure Plan- OAC 3745-66-12, 40 CFR 265.112 

The closure plan must be up-dated to include closure of all 
the on-site hazardous wastes. The maximum amount must agree 
with the permit limit. The closure plan must also include a 
schedule for the various phases of closure. The closure 
plan must be amended within 60 days in response to any 
changes. 

10. Financial Assurance - OAC 3745-66-43, 40 CFR 265.143 

The facility has not proven financial assurance with a trust 
fund, surety bond, letter of credit or combination of 
financial mechanisms. 

11. Closure Cost Estimate- OAC 3745-66-12, 40 CFR 265.112 

The closure cost estimate is currently not accurate and has 
not been revised since March 14, 1986. Must up-date on an 
annual basis. 



THOMPSON, HJNE AND FLORY 

1100 NATIONAL CITY BANK BUILDING 

CLEVELAND, OHIO 44114 

(216) 566-SSOO • TELEX 9802:17 

IN W"SHINGTON, O.C. 

182"0 N STR£E'T, N. W. 

- ~------, 

IN COLU~8US, OHIO 

100 i:"ST B~OA.O STR£ET 

COL.I,.IMBUS, OHIO <113215 

(61<11)461-6060 

WASHINGTON, D.C. 2:003e 

(202) 331-8800 • TEL£X 804173 

IN """lt-<1 BeACH, FLORIDA 

125 WORTH ... YEI'OUE: 

P,I.,LM II EACH, I'"LOI'I:IDA. 33480 

(305) 1533-5800 

August 14, 1987 

Arthur I. Harris, Esquire 
Assistant United States Attorney 
Northern District of Ohio 
1404 East 9th Street 
Suite 500 
Cleveland, Ohio 44114 

Barbara A. Rogers, Esquire 
U.S. Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Room 1718 
lOth and Pennsylvania Avenue, N.W. 
Washington, D. c. 20530 

Mr. Dale Helmers 
U.S. Environmental 
Region V 
5 HE-12 
230 South Dearborn 
Chicago, Illinois 

Protection Agency 

Street 
60604 

Re: Master Metals 

Dear Barbara, Art and Dale: 

WRITER's OIFIE.CT OIAL NUioiBEFI 

(216) 566-5717 

Pursuant to our settlement discussions and, 
in particular, our arrangements made pursuant to Barbara's 
letter of July 20, 1987, I am enclosing copies of Master 
Metals' Part,ial Facility Closure Plan of Action for your 
review and comment. As indicated in the Plan, Master Metals 
is proposing a multi-phase closure to bring this facility 
into full compliance with RCRA and other applicable laws. 
The initial phases set forth in the Plan address the waste 
piles and other units which were of .immediate concern. 
Financial information is included in the Plan to address the 
sources of funds needed to implement the immediate Partial 
Closure. A long-term facility closure plan and trust fund 
will be developed and implemented immediately following 
implementation of the Partial Closure Plan. 
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Your comments and directions would be appre
ciated at your earliest opportunity. Master Metals has 
already initiated the Phase I container storage reorganiza
tion and has made arrangements for all of the "capital" 
items in the Plan. We have compressed most of the time 
schedules so that a majority of the work can be completed by 
the end of October, 1987. Due to the quantity involved, 
final depletion of the waste pile of lead dross/D008 wastes 
will depend upon the installation of the additional rotary 
kiln furnace. 

Thank you for your prompt attention to this 
matter. We look forward to implementing this Partial Clo
sure Plan. 

MAC/nab 
Enclosure 

cc: Douglas Mickey 
William Schonberg, Esq. 

Sincerely, 



In re 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

In Proceedings For 

MASTER METALS, INC., 

) 
) 
) 
) 
) 
) 

a Reorganization Under 
Chapter 11 

Debtor. Case No. B82-0078 

) Judge John F. Ray, Jr. 

JUIJ 1 'i 1987 

__________ ) 
STATEMENT OF BASIS FOR 

THE UNITED STATES OF AMERICA'S OBJECTIONS TO 
DEBTOR'S PLAN OF REORGANIZATION 

On June 15, 1987, the United States, on behalf of the United 

States Environmental Protection Agency (•EPA•), filed its 

objections to the confirmation of debtor's Plan of Reorganization 

on the grounds that the Plan fails to conform with the 

requirements of Section ll29(a) (3),{8),{9), and (11) of the 

Bankruptcy Code (•the Code•). As set forth below, the Plan does 

not properly and adequately address the environmental obligations 

of the debtor-in-possession under the Resource Conservation and 

Recovery Act, 42 u.s.c. §6901 et seq. (•RcRA•) 1 including 

obligations to close in an environmentally sound manner certain 

hazardous waste piles operated by the debtor-in-possession. 

~pese obligations will require the expenditure of funds by the 
• r 

debtor. Since the Plan neither addresses the source of such 

funds nor provides for such funds to be available 
r--Lf~--r-"?T7"r-x-----J 

I DEP;,-- ,
i 

44 JUN 23 1987 

R 



In re 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

In Proceedings For 

MASTER METALS, INC., 

) 
) 
) 
) 
) 
) 

a Reorganization Under 
Chapter 11 

Debtor. Case No. B82-0078 

) Judge John F. Ray, Jr. _____________________ ) 

STATEMENT OF BASIS FOR 
THE UNITED STATES OF AMERICA'S OBJECTIONS TO 

DEBTOR'S PLAN OF REORGANIZATION 

On June 15, 1987, the United states, on behalf of the United 

States Environmental Protection Agency ("EPA"), filed its 

objections to the confirmation of debtor's Plan of Reorganization 

on the grounds that the Plan fails to conform with the 

requirements of Section 1129(a)(3),(8),(9), and (11) of the 

Bankruptcy Code ("the Code"). As set forth below, the Plan does 

not properly and adequately address the environmental obligations 

of the debtor-in-possession under the Resource Conservation and 

Recovery Act, 42 u.s.c. §6901 et seq. ("RCRA"), including 

obligations to close in an environmentally sound manner certain 

hazardous waste piles operated by the debtor-in-possession. 

These obligations will require the expenditure of funds by the 

debtor. Since the Plan neither addresses the source of such 

funds nor provides for such funds to be available prior to 
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payments to creditors, the Plan fails to meet the requirement of 

section 1129 and should not be confirmed in its present format. 

1. Treatment of Environmental Claims Under 
The Plan of Reorganization 

On March 19, 1987, Master Metals, Inc. ("debtor") filed its 

Plan of Reorganization ("Plan") and Disclosure statement. A 

hearing on the confirmation of the Plan is set for June 24, 1987. 

The Plan provides for funds to be made available for payments to 

various secured and unsecured creditors. No funds are either 

provided or budgeted for environmental obligations under RCRA. 

Under Article I of the Plan, "Environmental Claims" are 

defined as: 

"the claims of all governmental units or agencies 
arising out of alleged violations by the Debtor of 
federal, state or local environmental statutes or 
regulations in connection with the Debtor's 
operations at the Real Property.• 

Article III of the Plan provides that: 

"class 4 [environmental] claims are not impaired; 
and the holders of Class 4 Allowed Claims shall 
receive payments, if any, or other treatment by the 
Debtor on account thereof in accordance with the 
respective rights of the holders of such Allowed 
Claims.• 

The Disclosure Statement provides that because environmental 

claims are purportedly unimpaired, holders of environmental 

claims, such as EPA, will be deemed to have accepted the Plan 

(Disclosure statement at 4, 42 - 43)1 (hereinafter cited as 

1The Disclosure statement also states that 6 EPA [has] not 
cited Master Metals for any violations of [its] guidelines or any 
an environmental statutes since Master Metals commenced its 
business" (Discl. St. at 17), and that •Master Metals shall 

(continued ••. ) 
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"Disci. st. at"). As set forth below, this attempt to confirm a 

plan by ignoring existing environmental responsibilites should 

not be allowed. 

2. RCRA Requirements 

In 1976, Congress enacted the Resource conservation and 

Recovery Act, 42 u.s.c. §6901 et seq., to create a comprehensive 

program to regulate the treatment, storage, transportation and 

disposal of hazardous wastes. The primary mechanism for 

implementing the regulatory program under RCRA is the issuance of 

permits to hazardous waste treatment, storage, and disposal 

facilities. 42 u.s.c. §6925. However, because of the time 

consuming administrative review necessary to issue such permits, 

Section 3005(e) of RCRA, 42 u.s.c. §6925(e), provides that 

facilities that meet certain conditions shall be treated as 

though they had been issued a permit, until final administrative 

action had been taken on their permit application, provided that 

they comply with certain statutory and regulatory requirements. 

This authorization is known as "interim status." RCRA's interim 

status requirements, codified at 40 C.F.R. Part 265, are thus the 

heart of the RCRA regulatory scheme until final permits have been 

issued. 

1 ( ..• continued) 
continue to make such payments to, or otherwise comply with all 
environmental, health and safety statutes, rules and regulations 
of, the various governmental units or agencies in Class 4" 
(Disci. St. at 42). As set forth more fully in Parts 3 and 
4 herein, these representations mischaracterize Master Metals' 
compliance with RCRA. Further, the statement that they have not 
been sued by EPA is no longer the case as the United states has 
filed on behalf of EPA a RCRA enforcement action. 
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In 1984, Congress amended RCRA to provide that all existing 

hazardous waste land disposal facilities would automatically lose 

interim status unless they certified before November 8, 1985, 

that they were in compliance with all applicable groundwater 

monitoring and financial responsibility requirements. Section 

3005(e)(2) of RCRA, 42 U.S.C. §6925(e)(2), provides that: 

6 ln the case of each land disposal facility which 
has been granted interim status under this 
subsection before November 8, 1984 interim status 
shall terminate on the date twelve months after 
November 8. 1984 unless the owner or operator of 
such facility --

(A) applies for a final determination 
regarding the issuance of a permit under 
subsection (c) of this section for such 
facility before the date twelve months 
after November 8, 1984; and 

(B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial responsibility 
requirements." (Emphasis added.] 

Thus, a facility's failure either to apply for a final 

permit or to comply with all applicable groundwater monitoring 

and financial responsibility regulations by November 8, 1985, 

caused, as a matter of law, automatic loss on that date of the 

facility's 6 interim status" authorization to operate a land 

disposal facility. 

The applicable financial responsibility requirements are 

codified at 40 C.F.R. Part 265, Subpart H. These regulations 

require owners and operators of hazardous waste treatment, 

storage, or disposal facilities to establish and maintain 

financial assurance for proper closure of the facility, and to 
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demonstrate liability insurance coverage for potential liability 

for personal injury and property damage for accidental 

occurences. 

A facility that looses interim status cannot lawfully treat, 

store, or dispose of hazardous waste. Pursuant to 40 C.F.R. Part 

265, Subpart G, a facility that looses interim status must 

develop, and, upon EPA approval, implement, a written "closure 

plan" which sets forth the steps necessary to close the land 

disposal units at the facility in a manner that will eliminate or 

minimize post-closure escape of hazardous material. 

3. EPA's Action Against Master Metals for Violations 
of RCRA 

On June 15, 1987, the United States, on behalf of EPA, filed 

an action for injunctive relief and civil penalties in the United 

states District Court for the Northern District of Ohio against 

Master Metals, Inc., alleging violations of RCRA and its 

implementing regulations at the Master Metals facility in 

Cleveland, Ohio.2 A copy of the Complaint is attached and 

incorporated herein. From November, 1980, to November 8, 1985, 

including the period since January 11, 1982, during which Master 

Metals operated the facility as debtor- in- possession under 

Chapter 11 of the Bankruptcy Code, Master Metals operated under 

2This action is not covered by the automatic stay of Section 
362(a) since it is within the exceptions of Section 362(b) (4). 
It is an action or proceeding to enforce a governmental unit's 
police or regulatory power. See In the Matter of Commonwealth 
Oil Refining Co .. Inc., 805 F.2d 1175 (5th Cir. 1986), petition 
for cert. filed 55 U.S.L.W. 3622 (February 23, 1987). 



6 

interim status authorization.3 However, on November 8, 1985, the 

Master Metals facility lost interim status for the waste piles, 

due to its failure to certify compliance with the financial 

responsibility requirements set forth at 40 C.F.R. Part 265, 

Subpart H, by that date. 

EPA's complaint asserts three claims for relief. First, 

defendant has continued to store hazardous waste in waste piles 

despite its loss of interim status authorization for so doing, 

and has not submitted and implemented a proper closure plan which 

meets the requirements of 40 C.F.R. Part 265, Subpart G.4 The 

complaint seeks an order requiring defendant to submit 

and, upon EPA's approval, implement, a proper closure plan. 

Second, the complaint alleges that defendant is storing 

certain hazardous wastes for which it never obtained 

authorization to store at the facility. 

The third claim for relief alleges numerous violations of 

interim status standards at 40 C.F.R. Part 265, including 

inadequacies in the closure plan for the facility. EPA and Ohio 

3The violations alleged occurred, and continue to occur, 
while the facility has been operated by the debtor-in-possession. 

4sy Notice of Deficiency dated January 16, 1986, EPA 
notified Master Metals of inadequacies in the closure plan 
submitted on November 8, 1985. Among the deficiencies were 
failure to submit an estimate of the cost of closure and 
financial assurance that Master Metals would be able to pay these 
costs. On March 18, 1986, Master Metals submitted a revised 
closure plan, which fails to set a schedule for closure. Under 
the revised plan, which has not been approved by EPA, the cost of 
closure is estimated at $21,000. Even this amount, which may be 
significantly less than actual cost of closure, is not provided 
in the Reorganization Plan. 
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EPA discovered these violations during inspections of the 

facility on August 6, 1986, and March 5, 1987. Defendant was 

thereafter informed of the violations. 

4. Basis for the United States' Obiections to 
Confirmation of the Plan 

Debtor's Plan should not be confirmed because because it 

does not provide for compliance with RCRA closure and interim 

status requirements. 

a. The Plan Is Not Feasible: 

Section ll29(a)(ll) of the Bankruptcy Code, 11 u.s.c. 

section 1129(a) (11), requires as a prerequisite to confirmation 

that the Court find that 

Confirmation of the plan is not likely to be 
followed by the liquidation, or the need for 
further financial reorganization, of the debtor or 
any successor to the debtor under the plan, unless 
such liquidation or reorganization is proposed in 
the plan. 

"Section 1129(a) (11) requires the Court to carefully scrutinize 

the plan to determine whether it offers a reasonable prospect of 

success and is workable." Collier Bankruptcy Manual 

,1229.02[11]. Debtor's Plan fails to meet this criterion because 

it fails to assure that sufficient funds will be available for 

immediate closure of the waste piles at the facility and for 

compliance with RCRA's interim status standards. Unless the 

debtor's environmental obligations are addressed in the Plan, 

there is no assurance that debtor will be able to properly close 

under RCRA or that a liquidation would not follow the 

reorganization. 
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b. The Plan Does Not Meet The Requirement That It Not Be 

Proposed By Means Forbidden By Law: The Plan also fails to 

conform to the requirements of Section 1129(a)(3) that it not be 

"proposed by any means forbidden by law." The Plan here violates 

this requirement since it proposes, in essence, to ignore the 

existing environmental obligations of the debtor in possession 

and to transfer those obligations to the reorganized debtor. 

This proposal would allow the debtor in possession, which has 

operated in violation of RCRA during the pendency of Chapter il 

proceedings, and has obligations to take certain affirmative 

steps to meet environmental requirements, to avoid those 

requirements. 

In its recent decision in Midlantic National Bank v. New 

Jersey Department of Environmental Protection. 106 s. Ct. 755 

(1986), the Supreme Court made clear that the Bankruptcy Laws 

were not intended to allow for the avoidance of environmental 

laws. In that case, the Court held that the abandonment 

authority of section 554 could not be exercised with respect to a 

hazardous waste site, •without formulating conditions that will 

adequately protect the public health or safety." Id. at 762. See 

also Ohio v. Kovacs, 469 U.S. 274 (1985) (Court does not question 

"that anyone in possession of the [hazardous waste] site 

[including] the bankruptcy trustee must comply with the 

environmental laws of the State of Ohio. Plainly that person or 

firm may not maintain a nuisance, pollute the waters of the State 
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or refuse to remove the source of such conditions.") Similarly, 

here, the Plan proposes to effectively "abandon" the 

RCRA facility and the obligations to close that facility, back to 

the reorganized debtor. This should not be allowed. The 

environmental conditions requiring closure were created during 

this Chapter 11 proceeding and must be adressed by the Chapter 11 

plan. 

c. The Plan Fails To Provide For satisfaction Of 
Administrative Obligations. 

Moreover, the Plan fails to comply with the requirement of 

Section 1129(a) (9) that administrative obligations be satisfied 

in full upon consummation of any Plan. Here, an obligation of the 

estate-- the obligation to close the RCRA facilitiy--is not being 

satisfied upon consummation. That obligation, which arises from 

the Chapter 11 operations, is an administrative obligation of the 

estate. In re Laurinburg Oil Co .. Inc., 49 B.R. 652 (Bankr. M.D. 

N.C. 1984) (expenses of debtor to comply with state water 

pollution laws were administrative expenses); See In re T.P. Long 

Chemical. Inc., 45 B.R. 278 (Bankr. N.D. Ohio 1985) (EPA was 

entitled to recover its expenses in removing hazardous material 

from property of a Chapter 7 estate as an administrative 

expense since it fulfilled an obligation of the bankruptcy 

estate.); In re Electrical Utilities. Co .. No. 83-01540-4 

Memorandum Opinion (Bankr. E.D.N.C. Jan. 10, 1985) (denying 

confirmation of a plan where environmental obligation entitled to 

administrative priority would not be satisified in full) (copy 

attached). 
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d. The United states' Environmental Inte~asts Are 
Imparied Under The Plan. 

The Plan also fails to comply with Section ll29(a)(8), which 

provides that a Court shall confirm a plan only if each class of 

claims or interests has either accepted the plan or is not 

impaired by the Plan. The Plan here characterizes EPA's interest 

as unimpaired. However, the assertion in the Plan that EPA's 

environmental claims are unimpaired does not provide sufficient 

assurance that the reorganized debtor will have sufficient assets 

to meet its obligations under RCRA. See In re Spirited, Inc., 23 

B.R. 1004 (Bankr E.D. Pa. 1982) (class of claims or interests 

should not be deemed to have accepted plan on grounds they were 

an unimpaired class, where they did not receive any compensation 

under the plan). Given the nature of the proposed 

reorganization, after payments are made to other creditors, EPA's 

concerns here may well be impaired. In fact, given the rather 

tight nature of debtor's financial plan, it appears unlikely that 

debtor would be able to properly close the waste piles and meet 

other requirements of RCRA under the proposed Plan. Confirmation 

of the Plan without providing for proper closure under RCRA would 

risk placing on the public the cost of properly closing the 

facility. This is precisely the situation Congress was seeking 

to avoid in requiring strict compliance with RCRA's financial 

responsibility requirements. 

WHEREFORE, the United States requests that the Court deny 

confirmation of the Reorganization Plan unless the Plan is 
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modified to provide for compliance with environmental obligations 

under RCRA. 

By: 

By: 

Respectfully submitted, 

ROGER J. MARZULLA 
Acting Assistant Attorney General 
Land and Natural Resources Division 

PATRICK M. McCLAUGHLIN 
United States Attorney 
Northern District of Ohio 

. HARRIS 
United States Attorney 

Northe District of Ohio 
1404 East Ninth Street 
Cleveland, Ohio 

i}d"Mf£ IJ, Qoq/d4 
B BARA A. ROGril.S J? 
Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
u.s. Department of Justice 
lOth & Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
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was made by mailing a copy thereof to the following this~ day of 

June, 1987: 

William E. Schonberg 
Benesch, Friedlander, Coplan & Aronoff 
1100 Citizens Bldg. 
850 Euclid Ave. 
Cleveland, Ohio 44114 

Saul Eisen 
Statler Office Tower, #1050 
Cleveland, Ohio 44115 

Michael A. Cyphert 
Thompson, Hine & Flory 
1100 National City Bank Bldg. 
Cleveland, Ohio 44114 
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UN~TED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NORTH CAROLI~GY B. osr,::s, C~EP.I\_ 
S BA,w~uPTC'I COUR' u \''"' . ~~ 

eAsTERN DISTRICT Of t\, -.~ 

IN THE MATTER OF: CASE NO. M-83-0tS40-4 

ELECTRICAL UTILITIES COMPANY, 

Debtor 

MEMORANDUM OPINION 

This matter comes on to be heard upon confirmation of the 

debtor's proposed Plan of Reorganization. The hearing was con-

ducted on November 21, 1984. At the hearing, the United States 

of America was represented by Mr. Rudy Renfer, Assistant United 

States Attorney; the State of Illinois was represented by Mr. 

Finis Williams, Assistant Attorney General for the State o: 

Illinois. 

The Court finds the facts to be as hereinafter set out. 

FINDINGS OF FACT 

The United States and the State of Illinois have filed 

objections to the proposed Plan of Reorganization. The. State 

of North Carolina has filed a ballot rejecting the proposed 

Plan. 

claims 

plant 

Five 

The United States and the State of Illinois have filed 

for the estimated costs of cleaning up a contaminatec 

site in Lasai:t~, Illinois, in the amount of Two Million 
. II· II 

Hundred Thousand and No/100 Dollars ($2,500,000.00) and 

contend that their claims are cost of administration claims. 

The State of North Carolina has filed a claim for the estimated 



costs of cleaning up a toxic waste storage site in Farmville, 

North Carolina, in the amount of Thirty Thousand and No/100 

Dollars ( $30,000.00) and contends that its claim is a cost of 

administration claim. 

Article IV.l of the proposed Plan provides that if the 

debtor has not sold its interest in the real property on which 

the toxic waste storage site is located in Farmville, North 

Carolina, by December 31, 1984, then Branch Banking & Trust 

Company may proceed with a foreclosure sale of its security 

interest in the Farmville property. 

Article IV.2 of the proposed Plan provides that if. the 

debtor's real property in LaSalle, Illinois, is not transferred 

to Lake Sho~e Bank (a secured creditor) or to the United States, 

then the property will be abandoned. This property is subjec:: 

to a Two_. Million . _Five .• Hundred Thousand and No/100 Dollar 

($2,500,000.00) cleanup cost which is in excess of the value 

of the property. 

Lake Shore Bank has not accepted the Plan and the United 

States has objected to the Plan. The debtor's interest in the 

real property in Farmville, North C.:>.rolina, has r.ot yet been 

disposed of by the debtor. 

At the confirmation hearing thirty-seven (37) creditors 

voted for the Plan in a dollar amount of One Million Eighty-Seven 

Thousand Five Hundred Seventy-Seven and 77/100 Dollars 

($1,087,577.77) and nine (9) creditors voted against the plan 

in a dollar amount of Eighty-One Thousand Four Hundred Thirty-Four 

I I 
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» and 46/100 Dollars ($81,434.46). The Court allo1~ed the Unitec' 

States and the State of Illinois additional time to file objec

tions to the proposed Plan and their objections are treatec 

as votes against the ~lan. When the claims of the United States 

and the State of Illinois are added to the vote against thE: 

Plan, the total claims voting against the Plan are eleven ( 11) 

and the total amount voting against the Plan is Two Ni11ion 

Five Hundred Eighty-One Thousand Four Hundred Thirty-Four and 

46/100 Dollars ($2,581,434.46). The claim of the State of North 

Carolina is estimated to be Thirty Thousand and No/100 Dollars 

($30,00.00). If this claim is shown as voting against the Plan, 

then twelve (12) creditors voted against the Plan in a total 

amount of Two Million Six Hundred Eleven Thousand Four Hundrec 

Thirty-Four and 46/100 Dollars ($2,611,434.46). The debtor 

does not have acceptances from the unsecured class if the claims 

of the governmental entities are treated as unsecured. 

The debtor has an estimated Sixty Thousand and No/100 Dollars 

($60,000.00) for payment of cost of administration and unsecured 

creditors. If the claims of the governmental entities are allowed 

as cost of administration claims, then the total cost of adminis-

tration will exceed Two MilHon Five Hundred Thirty Thousand 

and No/100 Dollars ($2,530,000.00). 

ISSUE 

The issue is whether the debtor's proposed Plan may be 

confirmed by the Court. 

-3-
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CONSIDERATION OF ISSUE 

11 U.S.C. § 1129(a)(9) requires costs of ad:nir.istriltioJ. 

to be paid in full upon confirmation of a Plan. If the claimc; 

of the United States, the State of Illinois and the State of 

North Carolina are allowed as costs of administration, thero 

the debtor does not have sufficient funds or assets to pay the 

costs of administration claims . . 
11 U.S.C. § 1129(a)(8) requires the debtor to have the 

acceptances of each class of impaired creditors. If the claims 

of the United States, the State of Illinois and the Stilte of 

North Carolina are allowed as general unsecured claims and are 

voted in rejection of the Plan, then the debtor does not have 

the necessary acceptances from the class of unsecured creditors, 

and the Plan may not be confirmed. 

CONCLUSIONS OF FACT AND-LAW 

The Court concludes that the Plan proposed by the debtor 

and filed on August 6, 1984, is not a confirmable Plan; accord-

ingly, 

A separate Order will be entered denying confirmation of 

the debtor's proposed Plan which was filed on August 6, 1984. 

Dated JIU! 1 f. 1385 at Wilson, North Carolinil, 

in said District. 

=-/THC·I 1 '· ~ ~ 1 :.1-.v 

Thomas M. Noore 
United Stat€s'Bankruptcy Judge 

.. ' 
I 

i I : 
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IN RE: 

MASTER METALS, INC .• ) Case No. 882-78 
) 

Debtor. 

) Judge Ray 
) 
) Chapter 11 
) 
) UNITED STATES' OBJECTION TO 
) CONFIRMATION OF PLAN 

Now comes the United States, on behalf of its agencey, the 

Environmental Protection Agency (EPA), and hereby objects to confirmation 

of the debtor's plan of reorganization for failure to meet the requirements 

of 11 U.S.C. § 1129(a). In particular, the plan does not properly and ade

quately address the environmental obligations of the debtor under the 

Resources Conservation and Recovery Act (RCRA), 42 U.S.C. § 6901 et seq., 

including the obligation to close in an environmentally sound manner cer-

tain hazardous waste piles operated by the debtor. The United States, on 

behalf of the EPA, has this date filed an action against the debtor in 

United States District Court alleging violations of RCRA. (A copy of the 

Complaint is attached.) 

The plan, as it is presently constituted, is deficient in at least 

four respects: 

1. The plan fails to meet the requirement that it be proposed 

"not by any means forbidden by law." 11 U .• C. § 1129(a)(3). 
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2. The EPA's environmental interests are impaired. 11 U.S.C. 

§ 1129(a)(8). 

3. The plan fails to provide for the satisfaction of all 

administrative obligations. 11 U.S.C. § 1129(a)(9). 

4. The plan is not feasible. 11 U.S.C. § 1129(a)(ll). 

Accordingly, since the plan neither addresses the source or availa-

bility of funding necessary to comply with RCRA, the plan fails to meet the 

requirements of section 1129 and should not be confirmed as presently 

constituted. Counsel anticipate filing a brief supplementing this objec-

tion within the next few days, and, in any event, prior to the confirmation 

hearing. 

PATRICK M. MCLAUGHLIN 
United States Attorney 

By:~1J~~~~~~~~~ 
Arthur 
Assista t 
Suite 5 
1404 East Ninth Street 
Cleveland, Ohio 44114 
(216) 363-3950 

Barbara A 
Attorney 
Environm al Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
lOth & Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
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Certificate of Service 

I hereby certify that service of the foregoing United States' 

Objection To Confirmation of Plan was made by mailing a copy thereof to 

the following this ;f~day of June, 1987: 

William E. Schonberg 
Benesch, Friedlander, Coplan & Aronoff 
1100 Citizens Bldg. 
850 Euclid Ave. 
Cleveland, Ohio 44114 

Saul Eisen 
Statler Office Tower, #1050 
Cleveland, Ohio 44115 

Michael A. Cyphert 
Thompson, Hine & Flory 
1100 National City Bank Bldg. 
Cleveland, Ohio 44114 
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~uitcb- ~tatcs ~ istritt Oiourt 
_ _:_Nc..::O..:.:R_:TH..:.:E:c.R:cN: ___________ 01sTRICTOF-O_H_IO_,:___E_AS_T_E_R_N_D_I_V_IS-'I-"O_:_N _____ _ 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

MASTER METALS, INC., 
Defendant. 

TO: (Name and A.ooress of Defendant) Master MetalS, Inc. 
c/o Thomas J. Onusko 
Arter & Hadden 
1144 Huntington Bldg. 
Cleveland, Ohio 44114 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATIORNEY (name aM address) Arthur I. Harris 
Assistant U.S. Attorney 
Suite 500 
1404 East Ninth Street 
Cleveland, Ohio 44114 

an answer to the complaint which is herewith served upon you, within 20 days after service of 
this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

JAMES S. GALLAS 
CLERK DATE 

BY DEPUTY CLERK 



UNITED STATES 

v. 

HASTER HETALS 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

OF AHERICA, ) 
) 

Plaintiff, ) CIVIL ACTION NO. 
) 

C87-147I ) 
) 

INC. , ) 
) 

JUDII BAlaiUDER Defendants ) 
) 

COHPLAINT 

Plaintiff, the United States of America, on behalf 

• 

of the Administrator of the U.S. Environmental Protection Agency 

("EPA"), alleges the following: 

NATURE OF ACTION 

1. This is a civil action for permanent injunctive 

relief and civil penalties pursuant to Section 3008(a) of the 

Resource Conservation and Recovery Act ( "RCRA"), 42 U.S. C 

§ 6928(a), arising from defendant's violations of the require

ments of RCRA at defendant's hazardous waste management facility 

in Cleveland, Ohio. 

2. Specifically, the United States seeks an order 

permanently enjoining defendant from placing hazardous waste 

onto waste piles located at its facility, and from storing 

hazardous waste at the facility without a permit or interim 

status; requiring defendant to submit and implement a proper closure 

plan for the waste piles which contain hazardous waste and for 

the facility as a whole; and requiring defendant to comply with 
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financial responsibility requirements and interim status standards 

established under RCRA. The United States also seeks an order 

that defendant is liable for civil penalties in an amount to be 

assessed by this Court for its violations of RCRA. 

JURISDICTION AND VENUE 

3. This court has jurisdiction over this action pursuant 

to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), and 28 U.S.C. §§ 

1331, 1345, and 1355. 

4. Venue is proper in this district pursuant to 42 

U.S.C. § 6928(a) and 28 U.S.C. § 139l(b), because the violations 

occurred in this district and because defendant's hazardous waste 

management facility is located in this district. 

DEFENDANT 

5. Defendant, Master Metals, Inc., is a corporation 

organized under the laws of the State of Ohio. 

6. Defendant owns and operates a secondary lead smelter 

at 2850 West Third Street, Cleveland, Ohio ("Master Metals 

Facility"). 

7. Defendant is an "owner" and an "operator" of the Master 

Metals Facility, as those terms are defined at 40 C.F.R. § 260.10. 

8. On January 11, 1982, defendant filed for relief 

under Chapter 11 of the Bankruptcy Code in the United States 

Bankrupcty Court for the Northern District of Ohio. Defendant is 

the debtor in possession during the ongoing bankruptcy proceeding. 

STATUTORY AND REGULATORY BACKGROUND 

9. RCRA establishes a regulatory program for the 

management of hazardous waste. 42 U.S.C. §§ 6901 et ~· EPA 
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promulgated regulations, codified at 40 C.F.R. Parts 260-271, 

governing owners and operators of facilities which treat, store, 

or dispose of hazardous waste. 

10. Section 3006 of RCRA, 42 U.S.C. § 6926, provides 

that a state may obtain federal authorization to administer the 

RCRA hazardous waste program in that state. When a state obtains 

such authorizaton, state regulations apply in lieu of federal 

RCRA regulations in that state. 

11. Section 3005(a) of RCRA, 42 U.S.C. § 6925(a), 

prohibits the operation of any hazardous waste treatment, storage 

or disposal facility except in accordance with a RCRA permit. 

12. Section 3005(e) of RCRA, 42 U.S.C. § 6925(e), 

provides that a hazardous waste facility which was in existence 

on November 19, 1980 could obtain "interim status" to continue 

operating until final action is taken by EPA or an authorized 

State with respect to the facility's permit application, so long 

as the facility satisfies certain conditions. Those conditions 

include filing a timely notice with EPA that the facility is 

treating, storing, or disposing of hazardous waste, and filing a 

timely application ("Part A application") for a hazardous waste 

permit for those particular activities. Section 3005(e)(2) of 

RCRA further provides that, in order to retain such interim 

status, each land disposal facility was required to certify 

compliance with RCRA's financial responsibility requirements and 

submit a final hazardous waste permit application ("Part B application") 

by November 8, 1985. 
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13. The owner or operator of a facility with interim 

status must comply with standards set forth in 40 C.F.R. Part 265 

or equivalent state regulations. 

14. On July 15, 1983, EPA granted the State of Ohio 

Phase I interim authorization to operate the RCRA hazardous waste 

program in Ohio, thereby making Ohio interim status regulations 

applicable to Ohio hazardous waste facilities. On January 31, 

1986, EPA withdrew Phase I authorization from the State of Ohio, 

making the federal regulations thereafter applicable. 

15. Federal regulations codified at 40 C.F.R. Part 265 

establish interim status operating standards. 

THE FACILITY OPERATIONS 

16. Hazardous wastes have been ana continue to be 

generated, treated and stored at the Master Metals Facility. 

17. Defendant stores hazardous waste in three waste piles 

at the Master Metals Facility. 

18. The waste piles at the Master Metals Facility 

referred to in paragraph 17 are "land disposal" units within the 

meaning of Sections 1004(3) and 3004(k) of RCRA, 42 U.S.C. §§ 

6903(3) and 6924(k). 

19. Defendant generates emission control dust at the 

Master Metals Facility. 

20. Defendant stores emission control dust in two waste 

piles at the Master Metals Facility. 

21. Emission control dust is "hazardous waste" within the 

meaning of Section 1004(5) of RCRA, 42 U.S.C. § 6903(5), and 40 C.F.R. 

Part 261, Subpart D, designated by hazardous waste code no. K069. 
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22. Defendant stores battery plates from spent lead acid 

batteries (''lead acid battery plates'') in a waste pile at the 

Master Metals Facility. 

23. Defendant stores containerized industrial lead acid 

batteries ("lead acid batteries") at the Master Metals Facility. 

24. Defendant reclaims lead acid battery plates and 

lead acid batteries at the Master Metals Facility. 

25. Lead acid batteries are cracked at the Master 

Metals Facility. 

26. During the process of cracking of lead acid batteries, 

acid is released into the environment. 

27. Lead acid batteries and acid therefrom are 

"hazardous waste" within the meaning of Section 1004(5) of RCRA, 

42 U.S.C. § 6903(5), and 40 C.F.R. Part 261, Subpart C, due to 

their corrosivity and E.P. toxicity. 

28. Under Section 1004(5) of RCRA, 42 U.S.C. § 6903(5), 

the term "hazardous waste" means: 

''a solid waste or combination of solid 
wastes, which because of its quantity, 
concentration, or physical, chemical, or 
infectious characteristics may -

(A) cause, or significantly contribute to an 
increase in mortality or an increase in serious 
irreversible, or incapacitating reversible, 
illness; or 

(B) pose a substantial present or potential 
hazard to human health or the environment when 
improperly treated, stored, transported, or 
disposed of, or otherwise managed." 

29. Under 40 C.F.R. Part 261, a material is a hazardous 

waste if it is a solid waste and is listed at 40 C.F.R. Subpart 
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D, or if it exhibits any of the characteristics of ignitability, 

corrosivity, reactivity, or EP toxicity, as set forth in 40 C.F.R. 

Part 261, Subpart C. 

30. Pursuant to 40 C.F.R. § 261.6(a)(2)(v) and 40 C.F.R. 

Part 266, Subpart G, owners and operators of facilities that 

store spent lead acid batteries before reclaiming them are subject 

to 40 C.F.R. Parts 264 and 265, Subparts A-L, and Part 270, except 

§§ 264.13, 264.71, 264.72, 265.13, 265.71 and 265.72. 

31. The Master Metals Facility is a "facility" and an 

"existing hazardous waste management facility" as those terms are 

defined at 40 C.F.R. § 260.10. 

ADMINISTRATIVE BACKGROUND 

32. On August 15, 1980, defendant notified EPA, as 

required by Section 3010(a) of RCRA, 42 U.S.C. § 6930(a), that 

it was generating, transporting, and treating, storing, or disposing 

of hazardous waste at the Master Metals Facility. On March 17, 

1985, defendant submitted an amended notification. 

33. Defendant's first Notification of Hazardous Waste 

Activity states that defendant generates, transports, and treats, 

stores or disposes of, hazardous waste. Defendant's amended 

Notification of Hazardous Waste Activity states that defendant 

generates, and treats, stores or disposes of, hazardous waste. 

34. On November 19, 1980, defendant submitted its 

Part A application, as required by Section 3005(a) of RCRA, 42 

U.S.C. § 6925(a), and 40 C.F.R. § 270.10. On April 18, 1985, 

defendant submitted an amended Part A application. 
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35. Defendant's Part A and amended Part A applications 

(collectively referred to as ''Part A'') state that the Master Metals 

Facility treats, stores or disposes of hazardous wastes. 

36. Defendant's Part A does not state that containerized 

spent lead acid batteries are stored at the Master Metals Facility. 

37. By submitting the notifications and Part A, defendant 

attained interim status under Section 3005(e)(l) of RCRA, 42 U.S.C. 

§ 6925(e)(l), which authorized defendant to treat, store, or dispose 

of hazardous waste at the Master Metals Facility in the manner set 

forth in the Part A application, pending final administrative 

disposition of the permit application. 

38. Pursuant to Section 3005(a) of RCRA, 42 U.S.C. 

6925(a), as an owner or operator of a land disposal facility with 

interim status, and pursuant to 40 C.F.R. Part 266, Subpart G, 

defendant was required to comply with EPA's Interim Status Standards 

for Owners and Operators of Hazardous Waste Facilities, codified 

at 40 C.F.R. Part 265. For the period of time that the State of 

Ohio had Phase I authorization, from July 15, 1983 to January 31, 

1986, defendant was required to comply with the analogous requirements 

under laws of the State of Ohio. 

FIRST CLAIM FOR RELIEF: VIOLATIONS SUBSEQUENT TO 
LOSS OF INTERIM STATUS 

39. The allegations set forth in paragraphs 1 through 38, 

inclusive, are realleged and incorporated herein by reference. 

40. Under Section 3005(e)(2) of RCRA, 42 U.S.C. § 6925(e)(2), 

if an owner or operator of a land disposal facility with interim 

status which contains waste piles fails to certify compliance with 

applicable financial responsibility requirements, and to submit a 
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Part B application, by November 8, 1985, the land disposal units at 

the facility will lose interim atatus. 

41. The applicable financial responsibility requirements 

are codified at 40 C.F.R. Part 265, Subpart H. These regulations 

require defendant, as an owner or operator of a hazardous waste 

treatment, storage, or disposal facility, to establish financial 

assurance for closure and post-closure costs and to provide a 

demonstration of financial responsibility for potential liability 

to third parties. 

42. Defendant did not meet the federal or state financial 

responsibility requirements on or before November 8, 1985, and 

presently has not met them. Specifically, defendant failed to 

certify that it was in compliance with financial responsibility 

requirements set forth at 40 C.F.R. Part 265, Subpart H. 

43. Because defendant failed to certify on or before 

November 8, 1985, that it was in compliance with RCRA's financial 

responsibility requirements, and because it did not obtain a 

Part B permit by that date, under Section 3U05(e)(2) of RCRA, 42 

U.S.C. § 6925(e)(2), the Master Metals Facility on that date lost 

its interim status authority to treat, store, or dispose of hazardous 

wastes in the land disposal units at the Master Metals Facility. 

44. A land disposal facility that possesses neither a 

RCRA permit nor RCRA.interim status cannot lawfully treat, store, 

or dispose of hazardous waste. 

45. Defendant continued after November 8, 1985, and is 

continuing at present, to place and store hazardous waste in 
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land disposal units at its facility despite its loss of interim 

status. 

46. Pursuant to 40 C.F.R. Part 265, Subpart G, defendant 

was required, as an owner or operator of a hazardous waste management 

facility, to develop a written "closure plan" which sets forth 

the steps necessary to close the facility in a manner that will 

minimize or eliminate post-closure escape of hazardous material 

and will minimize the amount of post-closure maintenance required. 

40 C.F.R. § 265.112(c) requires the "closure plan" to be submitted 

to EPA no later than 15 days after termination of interim status. 

47. Defendant failed to develop and submit a proper closure 

plan by November 23, 1985, 15 days after termination of its interim 

status. 

48. Defendant violated and continues to violate Section 

3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) and (e), and regulations 

promulgated under RCRA, by placing hazardous waste in land disposal 

units at the Master Metals Facility without a permit or interim 

status, and by failing to submit a proper closure plan by November 23, 

1985. 

49. Under Section 3005(a) and (e) of RCRA, 42 U.S.C. 

§ 6925(a) and (e), further storage or disposal of hazardous waste 

in land disposal units at the Master Metals Facility by defendant 

without complying with RCRA's permitting requirements is prohibited. 

50. Section 3008(a)(l) of RCRA, 42 U.S.C. § 6928(a)(l), 

authorizes the United States to commence a civil action for appropriate 
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relief, including injunctive relief, when any person has violated 

or is in violation of any requirement of Subchapter Ill of RCRA. 

51. lnjuntive relief is necessary to restrain defendant 

from the continued storage of hazardous wastes at the Master 

Metals Facility in violation of RCRA and its implementing regulations. 

52. Section 3008(g) of RCRA, 42 U.S.C. § 6929(g), 

provides that any person who violates any requirement of Subchapter 

Ill of RCRA will be liable to the United States for a civil penalty 

of up to $25,000 per day for each violation. 

53. Pursuant to Section 3008(g) of RCRA, 42 U.S.C. 

§ 6928(g), defendant is liable for civil penalties of up to $25,000 

per day for each violation of RCRA and its implementing regulations. 

SECOND CLAIN FOR RELIEF: STORAGE 
WITHOUT INTERIM STATUS OR A PERMIT 

54. The allegations set forth in paragraphs 1 through 

38 and 50 through 53, inclusive, are realleged and incorporated 

herein by reference. 

55. On March 5, 1987, an employee of the Ohio Environmental 

Protection Agency ("OEPA") inspected the Master Metals Facility. 

56. The inspection revealed that spent lead acid 

batteries are stored in a container storage area at the facility. 

57. Defendant never obtained interim status for storage 

of lead acid batteries. 

58. Defendant is storing lead acid batteries in violation 

of Section 3005(a) of RCRA and 40 C.F.R. §§ 270.10, 270.13, and 

270.71, since the facility never obtained a permit or interim status to 

store this waste. 
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59. Unless restrained by an order of this Court, defendant 

will continue to violate RCRA by storing lead acid batteries 

without a permit or interim status. 

THIRD CLAIM FOR RELIEF: VIOLATIONS OF INTERIM STATUS STANDARDS 

60. The allegations set forth in paragraphs 1 through 

38, 50 through 53, and 55 through 58, inclusive, are realleged 

and incorporated herein by reference. 

61. On August 6, 1986, an employee of EPA conducted 

an inspection of the Master Metals Facility. 

62. The inspection revealed that the Master Metals 

Facility was in violation of several interim status requirements. 

63. Defendant has violated RCRA and interim status 

requirements of 40 C.F.R. Part 265 including, but not limited to, 

those violations set forth in paragraphs 64 through 76 and 78 

through 79. 

64. Defendant has not conducted a detailed chemical and 

physical analysis of a representative sample of all hazardous 

waste prior to storage or disposal thereof, as required by 40 CFR 

265.13(a). 

65. Defendant has not developed and followed a written 

waste analysis plan which describes the procedures that will be 

followed to comply with 40 C.F.R. 265.13(a), as required by 40 C.F.R. 

§ 265.13(b). 

66. Warning signs with the legend ''Danger -- Unauthorized 

Personnel Keep Out", have not been posted at each entrance to the · 

active portion of the facility and at other locations, in sufficient 

numbers to be seen from any approach, as required by 40 C.F.R. 

265.14(c). 
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67. Defendant has not, as required by 40 C.F.R. 265.15, 

inspected the facility for malfunctions and deterioration, operator 

errors, and discharges which may be causing or lead to: (1) a 

release of hazardous waste constituents to the environment, or 

(2) a threat to human health. 

68. Facility personnel have not, as required by 40 C.F.R. 

265.16(c), taken part in an annual review of training required 

under 40 C.F.R. 265.16(a). 

69. Written descriptions of personnel training records 

are not maintained at the facility as required by 40 C.F.R. 265.16(e). 

70. Defendant has not developed a contingency plan 

designed to minimize hazards to human health or the environment 

from fires, explosions, or any unplanned sudden or non-sudden 

release of hazardous waste or hazardous waste constituents to 

air, soil or surface water, which meets the requirements of 40 

C.F.R. 265.52. In particular, defendant's contingency plan does not, 

as required by 40 C.F.R. 265.52(c), (d) and (e), describe any 

arrangements agreed to by local emergency authorities, does not 

contain addresses of emergency coordinators, or a list of all 

emergency equipment, and does not include the location, physical 

description and outline of the capabilities of each piece of 

emergency equipment. 

71. Copies of defendant's contingency plan have not been 

submitted to state and local emergency authorities, as required 

by 40 C.F.R. 265.53. 

72. A written operating record has not been maintained 

at the facility, as required by 40 C.F.R. 265.73. 
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73. Defendant has not submitted biennial reports to EPA 

as required by 40 C.F.R. 265.75. 

74. Defendant did not prepare a closure plan which met 

the requirements of 40 C.F.R. 265.112. In particular, defendant's 

closure plan does not address the steps needed to decontaminate 

facility equipment, as required by 40 C.F.R. 265.112(a)(3). 

75. Defendant does not manage hazardous waste piles 

in a manner that controls wind dispersal, as required by 40 C.F.R. 

265.251. 

76. Defendant has not taken measures to prevent or 

control the creation of hazardous waste leachate by protecting 

the waste from precipitation, or to prevent or control run-on or 

run-off of leachate created by precipitation, as required by 40 

C.F.R. 265.253. 

77. The inspection referred to in paragraph 55 revealed 

that defendant was in violation of RCRA and interim status require

ments of 40 C.F.R. Part 265 including, but not limited. to, those 

violations set forth in paragraphs 78 and 79. 

78. Defendant has not, as required by 40 C.F.R. §265.31, 

maintained and operated the facility in a manner which minimizes 

the possibility of any unplanned sudden or non-sudden release of 

hazardous waste or hazardous waste constituents to air, soil, or 

surface water which could threaten human health or the environment. 

79. Acid is spilled from spent lead acid batteries 

onto the ground in violation of 40 C.F.R. § 265.31, which requires 

that the facility be operated to minimize the possibility of any 

unplanned release of hazardous waste or hazardous waste constituents. 
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80. Unless restrained by an order of this Court, 

defendant will continue to violate RCRA and the interim status 

standards promulgated thereunder. 

PRAYER FOR RELIEF 

WHEREFORE, the United States respectfully requests that 

the Court: 

1. Permanently enjoin defendant from further unauthorized 

treatment, storage or disposal of any hazardous wastes or spent 

lead acid batteries or battery plates at the Master Metals Facility 

without a permit or interim status; 

2. Order defendant to comply with all financial 

responsibility requirements of RCRA and its implementing 

regulations; 

3. Order that, within 15 days after the order, 

defendant submit to EPA an approvable closure plan that meets 

requirements of 40 C.F.R. Part 265, Subpart G, for defendant's 

land disposal units and container storage area, and order that 

defendant implement the plan upon approval by EPA; 

4. Order defendant to comply with all RCRA interim 

status standards; 

5. Enter an order adjudging defendant liable for civil 

penalties of up to $25,000 per day for each violation of RCRA and 

regulations promulgated thereunder; and 
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6. Award such additional relief as the court may deem 

appropriate. 
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LINDA BULLEN 
Assistant Regional Counsel 

ROERJ .RZULLA 
Acting Assistant Attorney General 
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Northern District of Ohio 
1404 E. Ninth Street, Suite 500 
Cleveland, Ohio 
(216) 363-3950 

PJiJ111;t/1 a , 
BARBARA A. ROGERS 
Attorney 
Enviornmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 20008 
(202) 633-4113 

United States Environmental Protection 
Agency 

Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

JESSIE GOLDFARB 
United States Environmental Protection 

Agency 
Office of Environmental and Compliance 

Monitoring 
401 M Street, S.W. 
Washington, D.C. 20460 





,. 

1- Sr I a ! ,, I ap r\ r . 1 (\I .. i '1 n 

r •· rrt. lh c0nt• n( nr-y 1 n nn< .,. r 1n1r • 
r ~ld rh c r 

nn \ 1"1 atir nc; ex,..,t-. 

ln c..1mue.ry tt">tn ar at 1 .. < ~ 1..1 Pnat i lat1 -, 
iOt) I Pil~'•nr i nq r"'glllntic•n':i fHh lltPrP nnt aarlrpc;s~r H 
r f r r:r d 1 • .lt !) A has t a I< n d r n 1 t 1 I ~ r t- i • n n r 11 f c 
drrl n r· "pone; is lf ,q .1\fJri.) o prn r'C i r r, 

~ •talc:' rPsrnnc;". T ••ill 1rr·vHlr.> yru 1vit1'1 "ln_y rdd1ti ,, 1 

"' ~ -~ 

mo llll Bf. aft. NJ 
mm :1 ~Ill- STAFF CH1IJ S!.e'Y m{l\:t f.lll 

~~ ~~~IKl P l1 m. II t/zl&7 M 
~- ~ ~7 ~ 

'"' ::::: = ~ 

Ill 

l u 
R -I 

~ 

i 
l 

_,._. ~J 



APR 2 1 t9il'1 

(' 

: r'-

-(: · ,; nc,} 
-! :3 \·; 

r 

'nr;-

i' .. ;-l 

xtr.-) 
·; ~ ; 

;_-\1 

i 1V:i1tC 

''··· 

' ' 
,OJ 

''D~- . r 
l .:; ~ r fii 

,.. nc ·-·" 

\-··, 
'-,l 

.-, '{' 

(:· 

1,: ; l 

cr ;;c;_--

+-: 

; {j 

b-



·C"· 

~-. ,., . f' 

i: 
'\i .·-,t,,,."t __ -.; 

\~. h 

f; ;-i- ; ;:_-_, 

'l--

;,p ·, 

': l' 



5/14/87 

inti VIL 

I 

ctio.n 3 8( 

) ! 42 

() t 

ili 

c 
1 

onto waste piles 1 

1.11 

cont!l i 



- 2 -
requir de to e i res pons ity 

r rements interim status a eiltab shed r RCRA. 

i States aho se an t is Hable 

civil iel!l r h:s 0 t 

JURISDICTION AND VENUE 

3. This court juri iction ov~r;r this act pursuant 

(a) , 42 U,S,C, § 69 ( , and 28 U.S.C, U 

l, 1345, 55, 

4, h pr r in strict usnt to 

u,s,c, § 69 ( 28 u.s.c. § 1391 cause the ions 

oecurred in 

ement 

s district because rdous waste 

i ill district, 

DEFENDANT 

5. De ter tale, Inc,, is a co 

ized under the State io, 

6 ' ~~n~Aant owns and es Iii ee smelter 

at 2850 West h·d 

i 

L 0!; 

1s ili 

8. On 

bankruptcy under 

debtor in 

9, 

management 

t, Cleve Ohio ("Master Me 

h an 

terms are 

12, 1982, de 

11 

the Master 

lishes a to 

an rat:or" the Master 

at C,F.R. § 2 .10, 

t fil tit in 

e, fendant is 

ili 

progr!l!l! r the 

oua waste, 42 U,S.C, §§ 6901!! !!S• EPA 



~ 3 II 

promulgat regulat 1:1 ' codified at 40 C,F,R, Parts 260 11, 

governing owners and a tors itiea which treat, a tore, 

or dis II ha OUII was·te. 

Sect 5 (a) RCRA, u.s. c. § 6 5 (a) , 

its 

di a El 

operation of any ha oua waste treatment, storage 

ility th a RORA permit. 

lL 42 U,S,C, I 5 5(e), 

es a hazardous waste facility ich was in at:ence 

80 may in " er1m atatus" to continue on November 

operating unt action is by EPA or an au rh 

State. w1 re. to 

as facili 

lude filing a time 

ill 'a permit 

t 

not: th 

, so lor1g 

e conditions 

thli. facili 

treat , storing, or spas ing of s waste, and filing a 

) for a hazardous waste timely application (" 

permit for those parti 

status, each di 

iance with RCRA's f 

t A 

activities~ Section 3 (e) (2) of 

terim in 

facUi 

r to reta such 

ui to certi 

albllity requirements and 

submit a final s waste permit application ("!:'art il application") 

by November 8, 1985. 

12. owner or erator Ul inter 

status must comp wi standar 40 C.F,R, Part 265 

or equivalent state t 

13, Section 3 

that a state may obtain 

RCRA haza 

RCRA, 42 U.S.C, § 6926, provides 

ization to administer 



- 4 -

rizat , state r ions app l110u of federal 

ationa in that state, 

On 15, 19!!3, EPA 

ogram io, ther 

ap icable to Ohio 

ing 

ous waste 

86, EPA thdrew Phase I author 

ions 

at 

ant the S of Ohio 

the RCRA hazardous waste 

status regulations 

ilities, On January 3, 

01ll t State 

icable, 

fi at C.F.R. 265 

establi er status st.andard!l, 

generat , treat 

at 

1 '! • De 

ster Met 

and sto at 

stores ha 

Facili 

tinue to b@ 

ili 

ous waste in ee waste piles 

18. The waste piles at the stet Met Facility 

re 

meaning 

(3) 

ter 

to in 

Sect 

69 ( 

h Facili 

De 

1004(3) 

• 

stores 

'' units in the 

( of u.s.c, u 

at at the 

emission control ~t in two waste 

pile a at Master ls Facili 

2L Emission control st is ''hazardous waste" thin the 

mean of Section 10 (5) of RCRA, 42 U0S~C* § 6904(5)' and 40 C,F,R, 

Part 261, Subpart D, sign haza ous waste code no, K069, 



' ' 

22. Defendant stores t ates from spent lead acid 

batteries (" ad ac plates") in a waste pile at 

Facili 

23. 

i (" 

24. 

stores conta 

acid baturiu") 

1 

tala Fac: ili 

26. 

ac is relea10 

Defendant 

erles 

Lead 

ing the 

into 

zardous wast wi 

42 U,S.C. I 6904(5), 

ir corros 

ims had 

Master Meta 

tteries are 

tteries 

the mean 

40 c.F 

1:, 

of 

Part 

xici ty, 

ad i tri le acid 

ster Metal5 facility. 

bat tet>y 

Fac i 

ates and 

d at 

ing lead add teries, 

t 001 are 

ction 10 (5) of RCRA, 

l' art C, to 

28. 

E .P, 

:suant to C. F.!<:. § 26L6( (2) 40 C.F.R, 

Part 2 t G, owners 

store spent lead acid 

~o C.F,R. Parts 2 

II 2 2 ,71, 4,72, 

The Master Me 

d at 40 C,F, R, § ' 

265, Subparta A-L, and t 270, e~cept 

5,13, 5.71 5,72. 

• Pac ity i• a " ili an 

ili 



required 

it was 

ADMINISTRATIVE BACKGROUND 

30, On ""'''""t 15, SO t notified EPA, 1u:J 

an 

Section 

i 

10( , 42 U,S.C. I 6 3(a), that 

ing, stor 

Facili 

alil!<HU <!!d !'!Ot 1 

, or dis ing of hazardous 

, 1985 defendant 

31. Detenoant'a Notification Haza:rdous Waste Activi 

states d erates, transports, treats, stores 

or disposes e waste, fendant' s amended Not!. ion 

of Ha ous te t t generate•, and 

treats, stores or eposes , ha:z:a s waste, 

32, On November 19, SO de t • tted first 

part (" t of its RCRA ous waste rmi t ication, 

as tion 5(a) of § 6 5 ( , and 

C,F.R. § 270. 

t 

33, 

lect 

Master Met 

Wl!!tes, 

34. 

re rr 

Facili 

appl 

IS 

to as " 

treats, 

• I!J 

1985 defendant itted liln 

ion, 

d Part A !cations 

t A ap t ) ~tate that the 

stores or sposes of a ous 

A icat does not state that 

conta 

t:ah 

1 spent le acid tterles are ator at the Master 

ility, 

35, submit:t the notifications Part A permit 

application de atta interim status under Section 

3005(e)(l) RCRA, 42 U.S.C. § 6925(a)(1), whi authorized 

to treat, store, or e of waste at the 



the manner set forth in Part A 

application, pending f 

ieat:ion, 

admil',1atrat disposition of the permit 

36, Pursuant to Sect 3005(a) RCRA, U,S,C, 

6 5( , as an owner or tor a land die fee ity wi 

at 

terim status, ~nd pur~Yint to 40 G,F,R, 266, Subpart G, 
was red to c th 'a Inter Status Standards 

r Owners and Operators s Waste Facilities, codifi 

io had 

r 

For per of c the State of 

r ation, from July 15, to 31, 

of 

was requir 

State 

to c 

37, legations set 

siva, are inco 

with 

38. er Section 3005( (2) of 

analogous requirements 

paragraphs 1 through 

here reference. 

, 42 U,S,C. § 6925(e) (2), 

if an owner or erator of a 

et~tus which contains waste p as 

~ppl icable financi res pons ibi 1!, 

ili 

ils to certi 

req ui rernents, 

interim 

compliance with 

to sUbmit a 

dispos units at Part B appl t er 8, 5' 

facili will e interim s 

39, The appl i res s ility requirements 

fied at 40 C.F t 265, Subpart H. ae tione 

ra fendant, as an owner or ator of a zardous waste 

, or dis sal facili , to es li ftnanc! treat;ment, :> 

assurance for c ure costs and to provide a 



~ !I ~ 

d <W~onstrat ol linanclai ruponalb!Hty lor enda1 Hab!Ht:y 

to p iu. 

Oe ., d not meet the ral or ~tate Hnanch.l ~ 

sponsibi r ement11 on or be t'l!! r !! ' 5 ' and 

Bl!l has not met cif , de t !led to 

certify it was compliance res pons Uity 

rementa 1\ll!!t r at C.F 5' Subpart H. 

41. De il to s t a te t B 

icat November B, 19 

fendant iled to cert i on or re 

Nove.mber 8, 85, that it was inc 's financial 

:Lli t' to submit a 

r Sc~t1on 05(e) (Z) 

of S,C, § 6925(e) ( Master Metals ili on that 

terlm statu• to treat, store, or dla e of 

rdous wastes in units at stet Metals 

Fadli 

43. A ili eeaaes neither a 

RCRA permit or im lltatus cannot 1 treat, store, 

or di 

Defendant cont d 

cont at t, to at:ore ha ous waste in 

units at its iH despite its los !l of interim 

statull, 

art G, requires fendsnt, 

tor of a ha ous waste manlilgement facility, 



to develop a written "closure 

necessary to close the fecili 

climinat~ 

min he amount: of 

ieh aeu forth the steps 

11 minim he or 

C.F.R. I 265.11Z(c) r es the to be s 

40 

tted 

to no ter r termination interim status. 

46. 40 C.F,R. Part 5 ' 

defendant, as an owner or 

facility, to devel a w:d tten " t~closure 

11 be 

an" des ed to 

ensure that the dispos ili maintained for 

30 ars ter closure, t-closure an mue t tted 

to no later s after termination interim atatus. 

47. Defendant fail 

closure plan November 23, 

t~<r i!itatus, 

48, De.c«nuan 

plan by November 23, 1985, 

1 tatus, 

DE t 0 

S(a) (e) of 
' 

42 

regulat pr gated 

land dis uni ta at 

permit or er status, by 

financial rasponsibl.lity r 

faili to submit c 

23, 85. 

to devel 

85, 15 days 

submit a 

ter termination 

to lop and submit a closure 

d ion its interim 

and cont ~ t•' elate Se.ct:l.on 

u,s,c. § 6 5(a) (e). 

r RCRA, by placing hazardous wal!lte in 

er ta i a 

ing to certi COlllpliance with 

Novelllber B, 85, and 

ure plans by November 



50. Under ct ( (e) of ' 42 u.s.c. § 

6 5( and ( fur a tor or dill al of hazardous waste 

land units at the Master Metals ili defendant 

th 's rmitt aments is prohibited, without complying 

5L Sect 3 ( (1) RCPJI., u.s.c. § 6 

by EPA 

(a)(l), 

appropriate izes the commencement a civil act 

relief, includi injunctive relief, en any person has elated 

or is in requirement of er III of RCRA, 

u,s,c, I 6929(g), 52. Sect 

ides 

HI of RCRA 11 be 

up to 5 ' 

53. Injun t 

3008( 

rson who 

ab to 

d for e 

nli 

RCRA, 

late a 

Uni States 

ement of Sub 

r a civil penalty 

defendant 

om continued emen t, trea tmer1 t, s tor , or dhposal of 

36, inc 

a wastes at 

its implement: 

al 

are alleg 

55, March 

Protection Agency (" 

56, The 

Master Me 

re~ulation!l. 

tiona set 

in co 

5' 1 ' 
an 

) inspect 

ction reve 

Facility violat of 

herein r e, 

e Oh 1 rm.'llllental 

e Muter tala Fac Hi ty. 

that i!l le acid 

eries are stored in a container stor area at the. facility, 

57, !:leLo:ru:u•:nt never ained interL~ status r storage 

of con i acid teries. 

58. Defendant is stor acid batteries in violation 

§ 270.10 and 270.13, of Section S(a) of RCRA 



- 11 -

since the it:y never obta rmit or interim status to 

59, Section 3008(a) (1) of u,s,c. I 692S(a)(l). 

authorizes the commencement a c action EPA for appropriate 

relief, including injunct reli en rson has alated 

or is vio ion any r ement of Sub er III of RCRA, 

that any 

RCl'tA s 1 

Sect ( 

rson who 

able to 

of 

any 

Uni 

S,C, § 6 

rement of Sub 

r a c il 

(g) , provides 

er III of 

of 

up to 5,000 d r violat ' 
61, Un sa restra an order af thla Court, 

11 continue to violate storing le ac :Ld 

ba tterhs wi t a rmit or erim status, 

THIRD CLAIM RELIEF! VIOLATION~ OF INTERIM STATUS STANDARDS 
62. The tions set rth in par s 1 through 

36, 55 through 58, lnclus 1 incot·pora ted 

63, On August 6, 86, an conducted 

an 

64, The pect reve Master Metals 

Facility waa in erim s 

65. RCRA 

re:quirements of C.F.I. Part 265 including, not limit to, 

llowing: 

a) 
cham 
represent 
waste prior to 
&s r~<quired 

t a tailed 
is of a 
hazardous 

or dis sal thereof, 
265. ( 



b) 

c) 

d) 

i) 

ing a wi the legend "Danger --
!Jnauthori Perl!!onnel ep Out", have 
not been post at entrance to the 

port ion of the 11 and at 
loc1t , 1n auff i~nt numb~r§ 

to be seen from , as required 
c 265, ( 

errora, 
bill causing or 
azardous waste 
rome , or (2 

as requir 

personnel 
review 

r C 265, 
CFR 265.16( 

itt en 
are not ma 

as req ui red by C 

eted i ty 
icn·at icm 

discharges wh 
to: (1} fteleaae 

const i'tuents to the 
to human 
265.15. 

not taken 
training r 

(a), u 

part 
ed 

by 

training 
ladH 

~n,,ant has not claval 
s l.gn ed to min 1m ize 
or the 

os ions, or any 
non- ease ous waste or 
hazardous waste constituents to r, soil 
or e water, whi requirements 

40 CFR 265.52, In ar, defendant's 
cont plan s not describe 
arrangements e to by local emerge 
authorities, cant dresse$ of emergen 

nn'l'"<ii natora, or a -list of 1 me 
pment, or locat , physical 

acr ion capabilities 

the oontingen 
t to $tate and 
itiea, as r red 

A 'WTitten rat 
rna at the 
40 264,73, 

equipment, as 
, (d) and (e), 

not been 

has not been 
, as required 

""'""' t hu not 
to EPA as r 

i biennial reports 
40 CFR 265,7 5, 



de 

l 

f, 

67. 

j) 

1) 

not sUbmit a closure 
ementil CFR 

an which 
,112, In I!! 

part 
addren 

efendant'e CLnRur plan does not 
the st needed to ~~nn~aminate 

11. 
265, l 

equipment, u 40 CFR 
) ' 

Defendant does 
in a manner 
r red 

ins tion 

not 
t. con 

rdoul!l waste p 
dl.speruil, as 

C 265,25L 

not t 
creation 
ecti 

ed to 

measures to event 
of rdou s waste 

waste from 
or 
craat 
4 0 C FR 2 , 2 53, 

ragraph 55 reveal 

was in o tion RCRA interim status require~ 

265 i , but not 1 t to the 

( (1) of RCRA, u,s,c. § 69 ( (1)' 

il act 

injunct relief, 

EPA 

raon 

r appropriate 

s violated 

vio tion of rement Subch ter In of RCRA, 

68, Section 3008(g) of U. s.c, § 6 8( , provides 

on ui rernent of apter III of 

1 liable to 1 ty of 

up to $25,000 r day for vi I: ion, 

69. Each day tion a RCRA inter status 

requirement constitutes a a aral:e olat of 



- 14 -

70. sa restrained r of 

1 cont te im 

St 

RE, i State!i res ct r eq ue s ts that: 

court: 

en enj o de treatment, 

stor Clr dis acid 

tteri.es or ter Metals iH t 

or 

to y 1 f i 

ty r nment!l of 1UJ imph:m€mting 

r t, 15 l!l after () r, 

le closure st~c a 1! 

r ita units that meet r rements of C~F.lL 

Part 265 .. G, that de emcnt the plans upon 

ap oval by 

to 1 inter 

rc n 
s of of RCRA 

r 



Coun?jel 
ronm~;.nt: 

D~ Strj)g;~t 

, Illinoi!l 

i 

sion 
,~j ,),@) t e 

0 

:t:'Cem!ln.t S!!!et ion 
l't!l!lOUI:C!Jl,;t D I'! 

t:tce 2 



MA~TER METALS, INC., 2850W.THIRDST.,CLEVELAND,OHI044113 • (216)621-2361 

April 14, 1987 

Mr. Mark Bergman 
Division of Solid & Hazardous Waste Mgt. 
Ohio Environmental Protection Agency 
2110 East Aurora Road 
Twinsburg, Ohio 44087 

Dear Mr. Bergman, 

Master Metals is willing to cooperate with the agency to solve 
the compliance issues arising from the OEPA inspection conducted 
on March 5, 1987 by Mr. Mark Bergman of the Twinsburg office. 

To this end, we are submitting this response and proposal, which 
addresses the storage and handling of industrial lead-acid 
ba tteries at the facility. 

Also included in this mailing is a copy of the report, "An 
Impending Crisis". This article will provide you with an overall 
perspective of the Secondary Lead Smelting Industry. This study 
points out the importance of recycling lead-acid batteries. 

I would like to take this opportunity to thank you for attending 
the March 30, 1987 meeting at the Master Metals facility. These 
meetings are invaluable and will assist us in making progress 
toward addressing and solving compliance issues at our facility. 

If you have any auestions regarding this proposal, please feel 
free to call me. We are available to meet with you at any time 
to discuss this proposal. 

Encl: Master Metals Response Report 
Permit to Operate ~0-3408 
Article: "An Impending Crisis 

cc: /Mr. Dale Helmers, USEPA - Region V 
Mary Logan, USEPA - Region V Ms. 

Mr. 
l-1r. 

Gary Neid, Division of Air Pollution Control 
David K. Munson, Envisage Environmental 



MASTER METALS 

RESPONSE REPORT 

04-14-87 



•storing of the waate industrial batteries on-site is illegal and 
will require a RCRA storage permit.• 

At this time, industrial steel-cased batteries are delivered to 
Master Metals ~or reclamation. These industrial batteries ere 
atored on-mite prior to the breaking operation. Once broken, the 
battery plates and casing material is stored in a waste pile. 
The acid content o~ industrial steel-cased batteries is minimal. 
The Lead plates and caaings are ~ed into the industrial rotary 
kiln 1urneo•, where the L•ad ia r~cov•r•d. 

In responae to the storage issue, Master Metals is proposing to 
impleMent •atorage controla" ~or the Lead batteries, which vill 
con~orm to 40 CFR Part 266.80 - Spent Lead-Acid Batteries Being 
Reclaimed. The ~allowing physical and procedural changes are 
proposed: 

t> Ib~_!r~!Y!~g_Q!~~~r!~~-~!!!_Q~-@~gr~g!~~g_g~_!_~~9~£~_9Q~9r~~~ 

@~Q£!9~-E!Q• 

The concrete pad will only contain batteries prior to the 
breaking operation. The pad will be designed with six inch 
berms along all edges, there~ore providing secure storage and 
the prevention o~ acid spill run-a~~ resulting ~rom leaking 
batteries. 

21 Ib~-!~9~!~£!!!_Q!~~~r!~!-~!!!_Q~_9!!m!~~!~9_g~-~b~_9Q09£~~~ 
E!Q~ 

Dismantling o~ the industrial steel-cased batteries is 
per~ormed using a cutting tool. The casing shell is removed 
so that the battery plates can be exposed and separated. 
Industrial batteries contain only minimal amounts of acidic 
liquid. 

31 ~-9Q~9£~i~-!~mE_~!!!_gg!!~9~_!9AQ_!~!~~L-@E!!!@_!OQ 
gg~~!m!~!!~9-r!!~~!~~r~ 

The sump collection procedure will ensure that surrounding 
aoil and rainwater rune~~ is not contaminated by battery acid. 

The collected acidic water will be •neutralized" using soda 
ash. The resulting wastewater will be discharged, with 
permission, to the Northea~t Ohio Regional Sever District. 
The resulting amall volume of sludge will be reinjected into 
the rotary kiln ~urnace as a bene~icial ~luxing agent. 



4> Ib~-Q~~~~r~-g~~!ng§_@n~-R!~~~@-~!!!_e~-@~Qr~9-!n_~~gyr~ 
~~gr~g~_QQB~~!n~r~~ 

One• broken in~o smallPr pieces, ~he ba~~ery is trans~ered to 
a secure storage container. This container holds the battery 
casings and pla~es prior to their processing in the industrial 
rotary 1urnac•. 

These con~ainers will con~orm ~o the requirements o~ 40 CFR 
Part 264, Subpart I - Use and Management o~ Containers. 
Th• contain•ra will b• aituat•d on a secured concrete pad. 
The pad will be large enough to hold two to three portable 
dumps~er con~ainers. Each con~ainer vill be terped to prevent 
~he en~ry of rainwater in~o the storage con~einer. 

Spill pro~ec~ion vill be provided at this concrete pad using 
dike valla/berma, a aloped gradient, and a spill collection 
aump. 

As required, inspec~ions a~ all concrete peds, berms, end 
s~orage con~ainers vill be conducted end documen~ed on a 
weekly basis. 

' 



"Spillage or leakage o~ battery acid onto the ground is not an 
acc•ptabl• practic•.• 

Although purpose~ul spilling o~ battery acid onto the ground does 
not occur at neater netals, incidental spilling o~ residual acid 
may occur occasionally. In the past, the apilled materiel was 
cleaned up by neutralizing with soda ash, and ahoveling the 
remaining residue into a storage container. 

With the implementation o~ these proposed storage controls, the 
arriving batteries, along with the dismantled casings and lead 
plates, will bP stored on secured concrete pads and in secured 
storage containers. This containment design will prevent 
incidental acid spills or leaks ~rom contaminating surrounding 
soil or entering the environment. 



"Burning of the acid <and possibly the plastic casings which 
could be contaminated) conatitutea disposal o£ hazardous waste. 
Your £acility does not have the proper permit to conduct this 
type o£ an operation.• 

The induatrial steel-cased batteries received at Master Metals 
£or processing contain very little "free-liquid" acid. The 
diamantled casings and battery plates reclaimed in the industrial 
£urnac• may hav• a r•sidual acidic coating, but "£ree liquid" 
battery acid is D~Y~~ injected into the £urnace. 

Th• residual acid coating on the casings and battery plates is 
•asily neutralized by the soda ash <sodium carbonate £luxing 
agent> added to each batch processed in the rotary kiln £urnace. 
The soda ash added to each batch, prior to processing, averages 
25-35X of the total £urnace loading. There£ore, the minimal 
residual acid is easily controlled. 

I 



"The Cleveland Air AgPncy may havp some concerns about the 
burning of plastic and acid. (l am sending them a copy of this 
letter>.• 

The Cleveland Division o£ Air Pollution Control is very familiar 
with the type of processing and raw materials utilized at Master 
Hetala. Haater Metals haa received the Permit to Operate 
# 0-3408 £or the 12-Ton Columbia Rotary Smelting Furnace. 
The •special Terms and Conditions• section o£ the Permit 
aknovledg• the following types of raw material feed: 

-Battery Platea/Scrap 
-Droaaea 
-Flue duata 
-Sodium Carbonate (Soda Ash> 
-Petroleum Coke 
-Iron Borings 

The emissions resulting from the Smelting operation are monitored 
and must meet New Source Performance Standards(NSPS> as described 
in the Permit to Operate included in this letter. 



Hasler Hetals will avail your review o~ this proposal prior to 
implementation o~ these changes. We encourage the Agency to 
approve these plans, as a signi~ioant improvement will occur in 
the atorage and handling o~ the industrial batteries. The OEPA 
should encourage industrial batteries to be reclaimed rather than 
sent ~or ~inal disposal in a land~ill. 

Once approved, Hasler Hetals vill install this proposed system in 
order to satis~y the requirements ~or sa~e and proper storage o~ 
lead-acid batteries prior to the reclamation operation. 

We ar• available to aeet with you at any time to discuss this 
propoaal. 
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FOREWORD 

This paper represents the personal opinion of the authors 

with respect to trends developing in the secondary lead industry, 

It alao raises questions regarding the possible consequences of 

those trends. Numerous interviews have been conducted with many 

individuals in key management positions in the secondary and 

priaary lead industries, U.S. battery manufacturers, and well-

recoanized consultants specializing in metals markets regarding 

the aubject of this paper. The authors have found that, on the 

baais of these interviews, there is widespread and general 

concurrence with the conclusions presented herein. 

Statistical data were derived from a combination of industry 

and aovernment publications, the publications of trade 

associstions and well recognized consulting firms. Although the 

authors cannot assure one hundred percent accuracy of some of the 

data (since some variations were present in similar data from 

different sources), the consensus of the data shows that the 

trends and potential consequences presented herein are certainly 

correct and valid. 
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. . 
AN IMPENDING CRISIS? 

WHAT WOULD BE THE IMPACT ON 
THE NATION'S ENVIRONMENT IF 70 MILLION 

SPENT LEAD ACID BATTERIES EACH YEAR 
WERE NOT RECYCLED? 

EXECUTIVE SUMMARY 

The U.S. secondary lead industry is teetering on the brink 

of collapse due to two baaic problema: 

o Low market prices for lead have forced the industry to 

reduce the price it can afford to pay for its principal raw 

aaterial - spent lead acid batteries. Consequently, little 

economic incentive exists for those spent batteries to be 

collected and delivered to the smelters. When the price of scrap 

1a reduced sufficiently to maintain the margins required for 

economic recycling of the lead, the reduced scrap price ~ill not 

support the collection system and the smelters are faced with a 

faed shortage. This classic "margin squeeze" has forced over 60 

percent of the secondary smelters operating in the U.S. in 1982 

subsequently to cease operation and close. 

o Increasingly stringent environmental regulations have 

draatically increased production costa to the point where many of 

tha ·currently operating smelters may also be forced to close •• 

lacentlJ imposed requirements under the Resource Conservation and 

Recovery Act and the Clean Water Act may ultimately be impossible 

for any plant in the industry to meet at any price. A TOTAL 

COLLAPSE BY THIS INDUSTRY COULD HAVE A DEVASTATING ENVIRONMENTAL 

IMPACT. The industry provides a valuable . environmental 

aervice by having the ability to reclaim tha nearly 70,000,000 

1 
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spent lead acid batteries generated annually in the U.S. Without 

the industry, aoat of the approximately 70,000,000 gallons of 

hiahly corrosive, lead containing, sulfuric acid and the 

approxiaately 1,250,000,000 pounds of toxic lead contained in 

theae batteries could be dispersed to the naiion's enviroriment, 

leckina aoae alternative collection system. 

Aleraina trends ere already evident, Around 60 operational 

aaeltera existed in 1982 - around 24 operational smelters exist 

today, a reduction of 60 percent, IN 1980, APPROXIMATELY 94 

PERCENT OF THE SPENT LEAD ACID BATTERIES GENERATED IN THE U.S. 

WERE DELIVERED TO SECONDARY LEAD SMELTERS FOR RECLAMATION. IN 

1985, THE FIGURE IS ESTIMATED TO BE 66 PERCENT, It is a 

"reeaonable aasuaption that many of the uncollected batteries 

could have been improperly disposed of in trash dumps, sanitary 

landfills and along road aides, We have no statistics on the 

_disposition of uncollected spent batteries. Many of these 

batteries "disappear" in the reclamation of steel from old 

autoaobile bodies, Some of these batteries do go to battery 

rebuilders, but these are a small portion of the_.total, If these 

trends are not reversed, it is possible that by 1990 over 3 

spent lead acid batteries vill have been 

of in the environment during the decade! We 

have evidence to confirm this statement in that ve are avera of 

inatancea where~ truckload quantities of lead acid batteries are 

bsina disposed of in municipal sanitary landfills. This is 

exactly the opposite of the intent of the various environmental 

rsaulationa. 
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THERE IS NO lNOWN VIABLE SUBSTITUTE fOR 'THE LEAD-ACID 

BATTERY. It is by far the most efficient source of power for 

startina, liahtina and ianition applications known. Even if it 

vera poaaible to develop a suitable substitute, environmental 

dispoaal probleas and/or technical problems could be more serious 

than is currently the esse. We have examined all known existing 

and future technoloaiea, all of which have major disadvantages. 

Corrective actions necessary to reverse these trends should 

taka the following forms: 

o Devise economic incentives to insure that the vast 

aajority of all scrap lead acid batteri~a enter the "collection 

chain" for delivery to aecondary lead amelters for reclamation 

rather than being diapoaed of in an uncontrolled fashion. 

By the term "collection chain", we refer not only to scrap 

aetal proceaaora and dealers who sell to secondary lead smelters, 

but alao to battery manufacturers who deliver new product to mass 

••rchandiaara and pick up the spent batteries. located at the 

stores for delivery to their own smelters and/or other secondary 

lead aasltara or scrap dealers within their geogr~phic region for 

racla•ation. 

if:<·· o Da'l'iae econo•ic incentives to offset or compensate for the • 
.. .:. 
••altara' continually rising environmental compliance costs. 

o Review, re•ise and relax where appropriate certain 

environaantal standards which may be unnecessary and which may, 

if fully enforced, cause the complete demise of the lead 

rec:yclina industry. 

The EPA haa initiated a study to determi~e the impact on the 
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nation's environment of the decline in battery recycling. We 

believe that the facts and figures contained in this report 

will beain to define the extent of the problem. We ere concerned 

that EPA officials have publicly stated that this initial study 

vill be "• aodeet effort". Due to the current magnitude of this 

problea and alarming trends shoving the problem worsening, a much 

aore extenaive effort is needed. Trade Associations such as the 

Secondary Lead Smelters Association, Lead Industries Association, 

Battery Council International, Independent Battery Manufacturers 

National Electrical Manufacturers Association, 

Mational Association of Recycling Industries, and others should 

offer, and EPA, Department of Commerce end other governmental 

aaenciea should accept, their assistance in investigating this 

problem, A coalition consisting of members of these associations 

should be formed in order that the full resources of these groups 

are combined to assist the governmental agencies in completely 

aaaaeaina these problema and making recommendations to improve 

the situation. 

I!!TRODUCTIOH . ' 

For the past five years the US secondary lead industry has 

:'hu 
; : .. ~·- . 

taatarina on the brink of financial collapse. 

which, in 1981, had the capacity 

It is an• 

to recycle 

approxiastely 1.2 aillion tons of lead contained in scrap, 

pr1aar11J scrap \atteries. Today that capacity stands at only 

aliabtly aore than 700,000 tons, of which only about two-thirds 

ia actually operational. 
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Since the er .ly 1980's six companies ia .he•industry have 

filed for bankruptcy. Of the six, only one has emerged from 

bankruptcy, but without the ability to recycle lead scrap. Most 

recently, Bergsoe Metals of St. Helens, Oregon, the newest 

aaelter in the U.S., has announced it will cease operation before 

July l, 1986, due to ita inability to comply with the requirement 

to obtain environmental impairment liability insurance. 

THE SCRAP RECYCLING SERVICE PROVIDED BY THE SECONDARY LEAD 

INDUSTRY IS FUNDAMENTAL TO THE PRESERVATION OF THE ENVIRONMENT IN 

THE UNITED STATES. IT IS IN THE NATIONAL INTEREST TO PRESERVE 

THIS VITAL SERVICE. The process of lead scrap collection and 

recyclina is, however, rapidly breaking down and threatens to be 

brouaht to a complete standstill. This ia because of the absence 

of economic incentive to continue this service and the 

promulaation of certain environmental regulations which are, 

ironically, intended to protect the environment from lead 

conteaination, but, in fact, may achieve the opposite results. 

ECOHOHIC CONSIDERATIONS 

It is iaportsnt to look at what impact the declining demand 

for lead and the resultant low lead prices have had on the scrap 

.~ollect1on and recycling process since 1980. Some genera~ 

concluaiona can be drawn for the future. 
' . 

Statistical evidence is available to quantify trends in 

acrap collectlon
6
rates in the Uniied States. Data on replacement 

lead acid battery shipments and vehicles scrapped, when put 

toaether with information on the average lead content of 

batteriaa, identifies the amount of lead potentially recoverable. 
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A eoaperiaon of this total with data on the amount of lead 

actually recovered produces a good estimate of the proportion of 

acrap batteries collected and those not collected, The 

atatiatical evidence for the Period 1980-85 has been calculated 

and 1a presented in Table 1 (page B) and is our beat estimate. 

Figure 2 (page 9) shows a correlation of the collection rate 

to the price of lead. The reason for the increase in the lead 

price and collection rate of junk batteries in 1984 was a 

teaporary tightness in the lead market due to labor disruptions 

at aoae US primary lead operations and concurrent disruptions 

abroad. 

In terms of lead not collected or recycled, Table 2 

(page 9) summarizes vhat has occurred during the past five years. 

If nothing else changes; that is, if the lead market continues to 

be depressed and there are no further closures in the US 

aacondary industry, then the accumulation of unrecycled lead in 

acrap could total more than three billion pounds by the end of 

this decade! 

This ia s rather startling number by itsell but becomes 

alaraing upon closer examination of· the secondary lead industry 

today and the very real threat to ita existence from .federal' 

anvironaental regulations, moat notably the RCRA amendments of 

1984, EPA'• Ambient Air Standard. and Effluent Guidelines and 

pending CERCLA ("~uperfund") legislation, 

The secondary lead industry ia composed of approximately 17 

coapaniss which currently operate s total of approximately 24 

plants, Host of these plants are located in or near the major 

6 



; . 

population centers -d the United States. 

Approzimatsly 60 secondary lead smelters vere operational in 

1982. THEREFORE, THE NUMBER OF OPERATIONAL SMELTERS IN THE 

UNITED STATES HAS DECREASED BY 60 PERCENT IN LESS THAN FOUR 

n:ns. The rasaona for this dramatic decrease in the number of 

aaeltera ere readily apparent. An abundant world vide supply of 

lead coupled vith flat demand has resulted in an historical 

lovaet price for the aaelters' product (see Figure 1). In order 

to eurYiYe, draatic coat cutting meaaurea vera and are necessary. 

BoveYer, the induatry'a cost cutting efforts have been more than 

offset by the additional coats it haa incurred from the host of 

aev enYironaentel reaulations placed upon it in recent years, 

apperently vith more to come. 

1/LB • 

FIGURE 1 

U.S. LEAD PRICES 
1930 - 1985 

<ADJUSTED TO CURRENT 1984 DOLLARS> 

•. 8~-------~--~-.------~-----.~----r--, 

o~-3~o-·s--~~4~o~•~s~._~5-o_•_s __ ~_G_o_•_s __ .__7~o-·s-.--~e-o-•~s 
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Table 11 Cslculatiun of Collection Rete for SL~ (iutomotive) 
Battery Scrap in the USA, 1980-1985 

Potential Supply of 
Reco,erable Lead 

SLI Batteries Replaced (m) 50.1 53.6 

Vahielea Scrapped (a) 

Total Supply of Scrap 
Batteriee (a) • 

(aultiplied by) 

laco•ereble lead per 
unit (lbe) 

Potential Recovereble 
Lead in SLI Batteries 
(

1000t) 

9.6 8.7 

59,7 62.3 

19.4 18.7 

579 582 

56.0 

8.1 

64.1 

18,5 

593 

Actual Recoverr of Lead in Scrap Batteries 

By Doaestic Smelters ('OOOt) 530 530 

By Mon-US Smelters ('OOOt) 

Total ('ooot) 

(lns) 

lacoverf froa Industrial 
Uattl ( OOOt) 

Total Lead from SLI 
batteries ('OOOt) 

;.l,etbated Collection Rate 
' . lOTI I (a) • Hillton units 

73 35 

603 565 

57 55 

546 510 

94% 88% 

('OOOt) • Thousand short tons 

• 

482 

32 

514 

55 

459 

77% 

56.1 59.3 

8.0 10.6 

64.1 69.9 

18.1 18.0 

580 629 

410 

31 

441 

61 

380 

66% 

488 

28 

516 

66 

450 

72% 

58.7 

11.3 

70.0 

18.0 

630 

435 

39 

474 

61 

413 

66%. 

• (Statistics not aYailable on number of batteries rebuilt or 
relabeled, This amount, thought to be less than 5% of the 
total, could be deducted from these figures,) 
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FIGURE 2 
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IOOy---------------------------------T'I.,ROftO 

10· 

10 

10 

10 

10 

40 

10 
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TABLE 2 

.eo 

.eo 

.n 
.10 

.10 

-.40 

.10 

.10 

• to 

0 

Cu•ulative "Loss" of Battery Scrap in the United 
Statal, 1981-1985. 

'•· unitl - Dillion batteries 

lead content • thouaand short tons 

C!ltulated Potenthl Loa sea of Lead In Sera)! ·Bat teriea 

Annual Total Cu•ulative ·. ··~ .. 

~~··.· 
i" "·' lead .lead 
' ,.,, 

•.unite content a.unita content 

:'~ 1981 . 7.5 70 7.5 70 

1982 14.7 136 22.2 206 

1983 21.8 197 44.0 403 

1984 19.6 176 63.6 579 

1985 23.8 214 87.4 793 
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tHVlROHMENIAL CONSIDERATIONS 

The necessary end well-intended trend toward stricter 

environaental reaulatione beaen in the United States in the early 

1970's. The secondary lead industry had, even prior to that time, 

provided a valuable environmental protection service. Lead is a 

material that ia very conducive to reclamation and recycling. 

Althouah the nev regulations required nev environmental controls 

and cleanups at all aecondary lead smelters, the smelters never 

posed the dearee of hazar~ to human health and the environment 

that vas poaed by hundreds of chemical waste dumps such as Love 

Canal. The secondary lead industry· took the necessary steps to 

install control equipment to comply with the requirements of the 

Clean Air Act, Clean Water Act and the Occupational Safety and 

Health Act. Coats of compliance were passed on in those days 

priaarily through lowered scrap prices. However, beginning in 

the lata 1970's with the Carter Administration and continuing 

throuah today, increasingly stringent environmental regulations 

haws bean placed upon the industry. The following are examples: 

0 In 1978, OSHA promulgated a strict and comprehensive 

Standard for Occupational Exposure to Lead, The standard 

lowered the paraissible 
. ' exposure level of a worker to lead in air 

fro• 200 aicrograaa of lead of 
. , 

per cubic meter air.(ug/M) 

to 50 ua/M'. It required employers to reduce the blood lead 

laval of all of ~heir employees to· 50 micrograms of lead per 100 

areas of whole blood (ug/100 g) where 80 ug/lOOg had been the 

lawal prawiously considered ssfe. Workers whose blood lead level 

axcaadadJ that specified in the standard were required to be 

10 
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placed on "Medical ~emovel Protection" or "Rat. Retention" where 

they were removed from their regular jobs but still received full 

pay end benefits. The industry spent end is spending millions of 

dollar• for engineering controls, medical surveillance programs 

and eaployes training programs to comply with the requirements of 

thia atanderd. 

o At approximately the same time, EPA established a National 

Ambient Air Quality Standard for Lead at a value of 1.5 

aicrogreas of lead per cubic meter of air (ug/H') averaged over a 

three aonth period. The level previously thought to be entirely 

aafe for the general population was ·5.0 ug/H 3 Ultimate 

compliance with this standard will again cost the secondary lead 

iaduatry millions of dollars to install additional air cleaning 

equipment end to enclose raw material storage areas. 

EPA ia currently reviewing this standard as required by the 

Clean Air Act. EPA's staff is reportedly recommending a further 

lowering or tightening of the standard. To put the issue into 

perspective, the OSHA Standard discussed above says that a value 

of 
J 50 ug/H is protective for workers exposed to lead in sir for 

eight hours a day over a 40 year working career • 
. 

f·" -. "Jf -~. 
0 In 1984, EPA promulgated wastewater effluent guidelines 

; ~ ' 

.'for the induetry which are believed by many compsnie~ in the 

induetry to be entirely unattainable with' currently· available 

technology. Hs~y companies alrea~y employ the "lime, settling, 

and filtration" ayeteaa recommended by EPA; however, they do not 

aeet the new liaita, The industry sued EPA in Federal Court on 

the ground• that EPA's data were flawed and that the standard was 

11 
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simply unachievable. The Fourth Circuit Court of Appeals ruled 

that, since it didn't understand the technical issues, the Court 

would defer to EPA's judgement. The ruling is currently being 

appealed to the Supreme Court. 

o The regulations with the potentially most devastating 

i•pact on the secondary lead industry are those promulgated under 

the Resource Conservation and Recovery Act.. The regulations 

under the very Act whose stated purpose is to promote the 

recycling and recovery of resources in the United States are 

virtually impossible to meet by an industry which has classically 

existed for this purpose. Amendments ·to the Act in November, 

1984, end to the regulations in January, 1985, classify spent 

lead acid batteries (and arguably some of their components) as a 

"hazardous waste" subject to full regulation at aecondaiy lead 

smelters. That fact could subject many smelters to requirements 

to submit RCRA Permit Applications, implement strict operational 

and recordkeeping procedures, install groundwater monitoring 

systems, and be required to purchase liability insurance for 

environmental impairments. SUCH INSURANCE CANNOT ~E PURCHASED AT 

ANY PRICE ON TODAY'S MARKET. AS OF THIS WRITING IT IS SIMPLY NOT 

AVAILABLE. 
~~· 

According to an American Metal Market article dated Friday, 

March 28, 1986, EPA itself has hired a consultant to study the 

problem of unrecrcled batteries. It has been asked to determine 

how much scrap is being recycled, what is happening to the 

unrecycled batteries and if the unrecycled batteries are posing a 

threat to the public health. Results are expected in the near 

12 



future, according co EPA's Office of Pol~-J, ,Planning and 

Evaluation. 

The eacondary lead industry has historically provided a 

valuable environmental service by reclaiming a resource which 

would have otherwiae been a toxic waste, possibly disposed of in 

the environment. IRONICALLY, REGULATIONS DESIGNED TO PROTECT THE 

!RVIRONMENT NOW APPEAR TO BE A PRIMARY FACTOR THREATENING THE 

EllST!NC! OF THE INDUSTRY. 

FUTURE OUTLOOK 

An alarming trend has been established which indicates that 

the percentage of spent lead acid batteries being reclaimed is 

~apidly decreasing. For example, a noted Ph.D. recently performed 

e study for a U.S. secondary lead smelter and came up with the 

conclueion that the collection rate is currently decreasing at a 

rate of 5.7% per year and the number of scrap batteries lost is 

currently increasing at the rate of 4.1 million units per year. 

The number of operational facilities in the business of 

reclalmina spent lead acid batteries is even more rapidly 

dacreaaina. Market analysts predict that lead will remain in 

abundant supply and that prices will remain below levels 

aeceaaery to aupport the "collection chain" for the foreseeable 

fmture. Increaainaly atrinaent environmental regulation and 

enforcement of those regulations is expected to accelerate both 

of theee trends. • The only remaining secondary lead smelter in 

the northwestern United States announced in March, 1986, that it 

will ceaae operation and close by July 1, 1986, due to its 

inability to obtain environmental impairment liability insurance 

13 



under RCRA regulations. The states ' of Oregon, 

Waahinaton, Idaho and Montana are expected to generate 

approxiaataly 2,500,000 spent lead acid automobile batteries this 

year. The nearest secondary lead smelters are over 1000 miles 

ava) located in the Loa Anaales, California area. Freight costs 

to tranaport the spent batteries to Los Angeles are greater than 

the aarkat price the Loa Angeles plants pay for their raw 

SOME OF THE SPENT BATTERIES MAY BE EXPORTED TO 

SHELTERS IN THE FAR EAST, BUT THE MOST LIKELY SCENARIO IS THAT 

THE NORTHWESTERN UNITED STATES COULD VERY SOON HAVE A SERIOUS 

DISPOSAL PROBLEM WITH JUNK BATTERIES! 

Low lead prices dictate low scrap prices. Currently, a 

apant lead acid battery is worth around $1.00 delivered to the 

At this lov level, and after subtracting the freight 

coata involved in getting the battery to the smelter, there is 

vary little economic incentive for the "collection chain" to 

operate. For example, if a spent battery is only worth $0.25 to 

tha local eervice station, it is easier to place the battery in 

the trsah rather than to save it for pickup. Suppose 
' . the 

entrepreneur vho collects batteries from service stations in his 

pickup truck for delivery to a collection center paya the service 
. '.!<- . 

atation the $0.25 for the battery. His truck holds 100 batteries 

which hs can sell to the collection center for $0.50 each. The 

$25,00 he nets on ~is load hardly pa~a for the fuel for his truck 

- auch leas his labor and other expenses. Additionally, should 

that entrepreneur be required to obtain environmental permits to 

tranaport the spent batteries, such a requirement could be the 
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."final blow" to any incentive to collect the batteries. Since 

worldwide lead prices quoted by the London Metal Exchange are 

haaad on an abundant eupply vereua demand, the aecondary lead 

aaalter cannot peas forward ita increasing environmental 

coapliance costa. Consequently, they must be passed backward to 

the acrap batteries, which acta as a diaincentive to the 

"collection chain". As stated earlier, under current conditions, 

WE ESTIMATE NEARLY 35 PERCENT OF THE SPENT BATTERIES BEING 

GENERATED IN THE UNITED STATES ARE NOT NOW BEING COLLECTED AND 

RETURNED TO THE SHELTERS! As the smelter's environmental 

coapliance costa increase, further downward pressure on the scrap 

prices will certainly exacerbate this problem. 

IRE PROBLEM 

The problem is both economic and environmental in nature, 

but the two are directly interrelated aa stated above. IF 

SECONDARY LEAD SMELTING WERE TO CEASE TO EXIST IN THE UNITED 

STATES AND NO ALTERNATE COLLECTION SYSTEM EXISTED, THEN AN 

!II VI RONHENTAL PROBLEM OF TREMENDOUS PROPORTIONS WOULD BE 

INEVITABLE. Some 70,000,000 spent lead acid . batteries are 

aanarated annually (1985 rate) in the United States from 
~ - . 

. ' replacaaent sales and junked automobiles, Due to market 
·,·1'. • • • 

' ,•;' 

conditions nov and in the foreseeable future, all of those 

batteries do not and will not have. a high enough value to pay 

freiaht for expdtt to foreign smelters. Each battery contains 

approximately eiahteen pounds of lead metal and lead in compounds 

ae4 approxiaately one gallon of highly corrosive, lead 

coetaaineted, sulfuric acid. IF THESE BATTERIES ARE ALLOWED TO 
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DISPOSED OF IN SANITARY LANDFILLS NEAR THE MAJOR 

METROPOLITAN AREAS WHERE THE HIGHEST CONCENTRATION OF SPENT 

BATTERIES OCCUR, GROUNDWATER CONTAMINATION AND OTHER 

EMYIRONKENTAL IMPAIRMENT IS NOT ONLY VERY LIKELY BUT HIGHLY 

PROBABLE I 

What if EPA vera to require that all spent lead acid 

batteriea not being reclaimed be disposed in a secure hazardous 

waete landfill? (Their regulation• currently imply thia but it 

ia alaoet iapoeeible to enforce,) Firat, there is the coat of 

traneporting the battery to the secure landfill. Since EPA 

leauletione prohibit the disposal of "free liquids" in landfills, 

the eulfuric acid vould have to be drained and neutralized. The 

reaainina "dry" batteries vould be mostly lesd by veight and 

certsinly auch aore readily reclaimable than a host of other 

waetes that EPA is currently preparing to ban from land disposal. 

Froa an environmental protection standpoint, the idea makes no 

eenee. Sieilarily, such a plan vould be in direct contradiction 

to the etated purpose of the Resource Conservation and Recovery 

Act. 

What if EPA vare to "ban" lead acid batteries as it has 

"racaatly done with lead in gaeoline and aabestoe? There are· 

Yiabla aubetitutee for aebeetos in insulation and "friction 

product& epplicationa. Engine ~iming adjustments allov most 
'4 

internal coabuetion enaines to operate satisfactorily, although 

probably not as efficiently or ae economically, on unleaded 

aaaolina. HOWEVER, THERE IS NO VIABLE SUBSTITUTE FOR THE LEAD 

ACID BATTERY. U.S. battery manufacturer• have conducted research 
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for decades in attempts to develop s bett~r or substitute 

atartinali&nition source. The tens of millions of dollars spent 

ia thoee efforts have produced little more than an impressive 

liat of diudvantagea for all theoretical alternatives.· A list 

of alternative technologies and their primary disadvantages. is 

preaentad in Table 3 (as shown below). 

Table 31 Dieadvsntages of Alternate Technologies 

TECHNOLOGY DISADVANTAGES 

Cvrrently AYailable Technologies 

Mickel - Cadmium 

IUckel - Zinc 

Mickel - Iron 

SS.lur - Zinc 

6 

- More toxic for· disposal than lead acid 
- Cost 5 to 10 times equivalent sized 

lead acid battery 
- 20-30% lower power density 
- Exhibits memory effect 
- More susceptible to thermal runaway in 

voltage controlled charging conditions 

- Low power density 
- Poor cycle life ••• 50-200 cycles 
- Poor reliability 
- Poor charge retention characteristic 
- Thermal instability during continued 

constant potential charging 
- High cost - 2 to 3 times cost of 

equivalent sized lead acid battery 

Very 
one 
lead 
Very 

- Poor 

low power density ~ one fourth to 
third that of equivalent · sized 
acid battery 
poor low temperature performance 
charge retention 

- Highest cost system in the alkaline 
battery family - 20 to 100 times more 
than equivalent sized lead acid 
battery." 

- Low life cycle - around 250 cycles. 
- Decreased performance at low 

temperature 
- Very sensitiYe to overcharge 
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Table 3 continued 

Advanced Secondary Battery Systems - Future 

Zinc - Chlorine - Complex system design - requires 
expensive plumbing end refrigeration 
system 

- Danger of chlorine leakage in the 
event of an accident 

- Extremely bulky with all accessories 

- Safety problems preclude general usage 
in automotive ignition application 

- Bulky, complex cell design 
- Reliability unknown 

Aqueoue Redox Flow Cells - Being considered only for energy 
storage or standby power 

Secondary Metal/Air 
Batteriea 

Lithium metal/sulfide 
and eodiua/sulfur high 
temperature systems 

Conductive Polymer 
Batter he 

- Lov energy efficiency 
Operational difficulties 

- Anode passivation at high discharge 
rates 

- Polarization and instability of 
air electrode 

- Not suited for cranking source due 
to lov power density 

- High temperature required for 
operation (300 - 40if C) presents 
unacceptable safety problems. 

- Unproven reliability - High cost 

- Lov power density 
- Very poor performance characteristics 

at both high and lov temperatures 
(at high temperatures, doped organic 
electrolyte undergoes explosive 
decomposition) · 

- Instability of oxidized polymer 
results in self discharge problem 

- Very sensitive to overcharge 

The Vice President and Chief Engineer for one major U.S. 

battery manufacturer vas asked recently to discuss the 

consequences of a ban on lead acid batteries. The purpose of the 
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question vas to s •• K his ideas on the next mo-- ~iable system. 

Bia answer vas frank end forthright, "You would have to install 

a bend crank on all new cars," he said. "What about ten or 

fifteen year fro• now?" he was asked. He replied, "I assure 

JO~, the lead acid battery will ~. the startlng/lighting/ignitlan 

SJatea vall into the twenty-first centurJ." 

In suaaary, the lead acid battery starts the approximately 

175,000,000 autoaobiles driven by Americans and no viable 

aubetitute exists today or in the foreseeable future. However, a 

severe environmental problem nov exists with the disposal of many 

of thoss batteries at the end of their. useful life which is 

aettina worae at an increasing rate. It is being caused by low 

aerket pricee for lead (and consequently for lead scrap) and by 
I 

1ncreea1ng environmental compliance costa incurred by secondary 

lead a•elters. Corrective actions are necessary to reverse these 

trenda and to avert further environmental impairment. 

BOW SHOVLP WE APPROACH THE PROBLEM? 

The corrective actions necessary to attack the problem 

deacribed above can be summarized as follows: 

o Devise economic incentives to insure that the vast 

.~ajor1tJ of all acrap lead acid batteries enter the "collection .... 
l 

,~haia" for delivery to secondary lead aaelters"for reclamation 

rather than being disposed of in the environment. 

o Devise ec2noaic incentives 'to offset or compensate for the 

aaeltere' continually rising environmental compliance costs. 

Ae illustrated in this report, economics is the primary 

reason that approxiaately 30 to 35 percent of the scrap lead acid 
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betteriea currently being generated are believed to be bypassing 

the "collection chain" and being disposed of in the environment. 

Therefore, potentially effective aolutiona to thia problem should 

be economic in nature. Some economi~ incentive must be created 

to encourage the "collection chain" to operate. 

Some people have advocated that there be a federal lew 

modeled after the State of Delaware's beverage container lew 

which would apply to all automotive batteries aold in the United 

Statea. This concept was discussed at the Battery Council 

International meeting in April, 1986. Delaware prohibits the 

aale of aoft drinks in disposable containers and imposes a 

aianificant deposit requirement on the sale of returnable 

bottlea. The consumer has a clear economic incentive to return 

the containere rather than discard them. Such a ayetem could be 

lnetituted on a national level for original equipment and 

replacement battery sales. A $5.00 to $10,00 deposit could be 

collected from the consumer by new auto dealers and retail 

battery outlets. A new deposit would not be charged if the 

coneumer brings in his old battery at the time he· purchases a new 

one • Ae with beverage containere, eome batteries will be 

. ·~ ... aturaed to the "collection centere" by peraone other than thl! 
·~.. . 

··~oriaiaal purchaaer or by persona not purchasing a re~Jlacement 

battery. These persons could be rewarded by receiving 

approximately o~e-half of the deposit ($2.50 to $5.00 per 

llattery). The excess money in the "fund" could be used to 

the retail dealers' costa of administering the 

collection of the deposita snd possibly to defray the smelters' 
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coets,for environaental coapliance. Obvioua.a. 1 , •it would be an 

econoaic and edainietrstive burden on those businesses 

reeponeible for collecting such deposits. Adequate compensation 

for those costs must be provided in order for this type of system 

to be even considered. 

The devastating iapact of ever increasingly stringent 

enYironsental regulations on the secondary lead saelters must be 

brought under control. Not only ere environmental compliance 

coste riaing at an intolerable rate, but some regulations 

currently in effect (e.g., environmental impairment liability 

inaursnce requirements end wastewater effluent limitations) sre 

likely to be impossible to meet at any price. THE UNITED STATES 

CONGRESS AND THE ENVIRONMENTAL PROTECTION AGENCY MUST BE LED TO 

REALIZE THAT THE ELIMINATION OF THE SECONDARY LEAD. SMELTING 

INDUSTRY WILL CREATE AN ENVIRONMENTAL PROBLEM ORDERS OF 

MAGNITUDE GREATER THAN IS PRESENTLY THE CASE I The nation's 

environsent is such better off with 20 to 25 (or more) operating 

aecondary lead smelters that may not be immediately as pristine 

•• the regulators would like than it would be with none at all. 

Aa aoon as Congress and the EPA realize this obvious fact, 

aeaauree can be taken to control the devastating regulato~y 

' iapact. 

Environsental regulation has rapidly accelerated, 

IJiteaatically~ closing the avenues of uncontrolled distribution 

of pollutants. The central thrust of these programs is valid and 

naceaaary. Hany eleaents of specific regulations are, however, 

dee1aned and adsin1atered in arbitrary ways without consideration 
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of negative results. During recent rule making, en EPA official 

publicly counselled industry staff on methods for defeating the 

IP Toxicity teat, Thie was in order to represent the costs of 

hie proposed regulation as meeting the "minor" rule criteria, 

Here we see the incongruity and parochialism which operate 

in the coapartmentalized regulatory scheme. In this case it was 

pointed out that this activity could result in hazardous 

••teriele beina diepoaed of in unregulated sanitary landfills. 

The response was "that's somebody else's problem; I'm concerned 

with water" I 

A balanced, cross-media regulatory approach is required. 

EPA eetieates that, if its new wastewater effluent guidelines are 

full7 iapleaented so that all nonferrous metals manufacturers 

co•ply, a total of 1,265 tons of lead per year will be prevented 

fro• discharge into the environment. Contrast thia to over 

200,000 tons of lead lost in 1985 by failure to recycle all 

available scrap batteries. Also contrast this to the potential 

anvironaental iapairment which will result from additional 

shrinkage in recycling rates if present trends ar~ not reversed. 

EPA has spent twenty years regulating the removal of lead 

troa as1oline 10 as to eliminate release to the environment of an, 

aetiaated 250,000 tons of lead per year. THE PROBLEM WE. ARE NOW 

FACING WITH UNRECYCLED LEAD ACID BATTERIES IS OF NEARLY THE SAME 

MAGNITUDE AND COULD BECOME EVEN GREATER IF CURRENT TRENDS ARE NOT 

lEVERS ED. 

It i1 critical that Congress establish means to accomplish 

eros& regulatory coordination and review of related programs in 
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order to keep specific programs from defeating' the overall 

effacti•eneaa of a ayatea, Catch 22 situations will not help the 

eavironaent, and eliaination of lead recycling capability surely 

is not in the national interest. 

The Bureau of Mines, Department of Commerce and Department 

of EneraJ have all recently expressed concern over the condition 

of the U.S. secondary lead smelting industry. The Bureau of 

Hiaee ie currently conducting a survey to further document and 

confira the facts addressed in this report. These agencies, 

alona vith EPA, could be directed by Congress to form a Task 

Force to investigate in detail the overall actual impact of 

current environmental regulations on the secondary lead industry 

and be directed to report on vhat steps should be,taken to insure 

the lona tera viability and survival of the industry. There is 

precedent for undertaking efforts such as this in other 

induetriae, "Delayed Compliance Orders" have been entered into 

by EPA and other industries in the past when it became apparent 

that iaaed~ate compliance vith a regulation was impossible for 

the industry. Regulations can be amended so that environmental 

protection ie achieved without imposing unwarranted economic 

bardahip. THE SECONDARY LEAD INDUSTRY SHOULD AND MUST OPERATE IN 

A HANNER SUCH THAT ENVIRONMENTAL PROTECTION IS MAXIMIZED! The 

task force 

reaulationa 

should decide if the additional environmental 

are ~oth necessary and feasible, if so on vhst time 

schedule and through vhat regulatory means. The above described 

actiona ahould take place on a federal level if they are to be 

effective, Conflicting state lava and regulat~ons could create a 
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disparity which could actually be detrimental to the overall 

situation. 

COHCLUSlQH 

The secondary lead industry has provided the nation with a 

Yalusble environmental service for many decades. The continued 

existence o[ this industry is vital to the national interest. 

Steps aust be taken now to insure that this vital industry 

aur•1•••· 

,· 

• 
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PERMIT· TO OPERATE 
City of Cleveland 

Dlvlaloa of Air Pollution Control 
2735 Broadway An. 

Clenland, Ohio 44115 

• 

Coo~INo. 3470(1-1945) 
Fee I 125.00 

l
~~~~~~~~~~~~~~of~a!lr~oon~~la!•~la~a~a~b~l~e~tttnt of Cit'/, Stale and Fedeulair pollution law1 and replationt. nor doea it exempt the holder 

edloet of the City o Clenland, 11 well u State aad Federal A~tneiet. · . 
)'011t pnmiut at any reuonable time, Of whea 110uree il bein1 operated or when 1 violation 
coachetln1 Inti and namiain1 reeord:t or Hpor .. pertainin1 to the abon ducribed tource of 

.. M ntMWe4 at u tarlkt date, u •p«ifif'dln Stttlon 259.06 of 1he Air Polhnioa Code of the City of Cleveland. 
• ... Dtnno. ia aecordanee wilh the procedures Seetioa 279.01 of Hid Code. 

:159.117 of .... Code. 

THIS PERMIT MUST II I'OSTED HIAR Tift D!Vla I'OR WHICH IT IS ISSUED 

• 

' ' ' ' ' ' ' ' ' ' ' ' ' • 
' ' ' : 
' ' ' ' ' ' ' ' ' 

• 



Special Terms and Conditions 
Permit to Operate G-3498 

l'.pril 3, 1987 

Master Metals, Inc. - 2850 West 3rd Street 

Rotary Secondary Lead Smelting Furnace 

1'.. The operations covered by this Penni t-to-Operate consist of the 
dhar9lnq of battery plates, dross, flue dust, sodium carbonate, coke 
and/or iron borings into a Columbia Machine works Rotary Type 
Secondary Lead Smelting Furnace,the melting/mixing of this material, 
the alloyl09 (second charge) and the tapping of the molten lead into 
mol~. Particulate emissions generated by these operations are 
captured by a canopy hood (with side walls and a slidi09 door) over 
the chargi09 em of the furnace and a hood at the other end of the 
furnace. These hoods are ducted to a 38GGG ACFM Lime Injected Baghouse 
Control System manufactured by NL Industries. Emissions from this 
Rotary Type Secondary Lead Smelting Furnace are subject to the New 
Source Performance Standards (NSPS) requirements of 49 CFR 6G .122 
•standards of Performance for Secondary Lead Smelters" and the Best 
Available Control Technology (BACT) determination as follows: 

1. The baghouse control system shall be maintained and operated 
at sufficient volume flow rate to capture all of the 
emissions (gases) generated by this furnace, 

2. Particulate emissions from the baghouse stack shall not 
exceed 0.922 grains per dry standard cubic foot of exhaust 
gases. 

·3. Sulfur Dioxide emissions from the baghouse stack shall not 
exceed J pounds per ton of material produced and a maxilllll1l 
of 15 ppm (by volume) in the exhaust gases. 

4. VIsible emissions from the baghouse stack shall not exceed 
19\ (ten percent) opacity at any time. 

B. ~rlnq the stack test conducted on June 5, 1995, the source owner or 
operator demonstrated compliance with the applicable requirements with 
no vlalble emissions (zero percent opacity) in the exhaust gases from 
the bllghouse stack and no visible emissions of uncaptured gases. These 
valiHIII are less than those permitted by the applicable regulations; 
accordingly, If visible emissions are observed from this operation on 
a contlrued basis, the st>urce owner or operator may be required to 
conduct a&:litional testl09 to demonstrate compliance with the 
applicable requirements at the higher opacity levels. 

(Cant inued) 



special Ter:rre and Cooo i tions 
Permit to Operate 0-3498 
1\prU J, 1987 
Page Two 

c. 'Itlls baghouse control system shall be maintained aoo operated in 
accordance with good engineering practices which includes startups, 
shutdotoms, maintenance aoo repair. In addition, this baghouse shall be 
visually inspected daily (during operating periods) to insure proper 
operation of the cleaning mechanism, pressure drop and other 
~nta. 

D. 11ecords of baghouse system inspections and any corrective actions 
taken shall be kept in a bouoo notebook and shall be maintained for a 
mini~ of 24 months. Such records shall be available for review 
during nonnal business hours by personnel from the Cleveland Division 
of' Air Pollution Control (or any other agent .of the Ohio EPA) upon 
request. 

B. An' inventory of not less than 39 percent of the total number of bags 
in the baghouse nust be available on the premises at all times. 

F. 1\ny malfunction of this source or its associated air pollution control 
system shall be reported illlllE!diately to: 

The Cl@Veland Division of Air Pollution Control 
2735 Broadway Avenue 
Cleveland, Ohio 44115 
Telephone Number: (216) 664-3564 

in 8000rdance with Section 279.91 "Breakdown of Equipment 
(11alf'unctions)" of the Cleveland Air Pollution Code. Except as 
provided by Section 279.92 "Source Operation Without Control Equipment 
1100 ExceptioM" any m11l function necessitating the shutdown or 
bypassing of this baghouse control system shall be accompanied by the 
shutdown of this source. 

·• ·:) 

. ; t :'" 

. : li i 

'.t:s·:·~ 

Division of Air Pollution Control 



~~ /ei), 
'-"~ 0 ... v~ 
--··ate Of Ohio Environmental Protection Agency ~ ~- <>·. -::1~9 ~ ~"?v c··. ~ 
Northeast District Office '0'~ . ~~ \~) 
2110 E. Aurora Road; Twinsburg,Ohio 44087-1969 ., ~ v 

~~~~~~~~~--
(216) 425-9171 R1chard F. Celeste,Governor 

March 24, 1987 

Mr. Jerry Moody 
Master Metals 
2850 W. Third Street 
Cleveland, Ohio 44113 

Dear Sir: 

RE: MASTER METALS 
CUYAHOGA COUNTY 
COMPLAINT #671 

On March 5, 1987, I visited your facility located at 2850 West Third Street in 
Cleveland, Ohio. I spoke with you about J & S contractors. Our office received 
a complaint which stated that J & S contractors were tearing apart batteries to 
recover the lead. You clarified that J & S is Master Metal employees who tear 
down used industrial batteries on their own time. This process is conducted on 
Master Metal's property and some acid spillage during storage and removal from the 
steel casing does end up on the ground. You state that soda ash is sprinkled 
on these areas to neutralize the acid. You further stated that most of the acid 
remains in the plastic casings with the lead cells. Then the entire unit is placed 
into your rotary furnace to recover the lead. You claimed that the plastic and 
acid/soda ash help improve the furnace fire. 

I have discussed your operation with my supervisor, Mr. David Viertz and Mr. Dan 
Fisher, from our Central Office. Upon reviewing the RCRA Recycling Regulations 
we have come to the following conclusions: 

1. Storinq of the waste industrial batteries on-site is illeqal and will 
require a RCRA storage permit. -

2. Spillage or leakage of battery acid onto the ground is not an acceotable 
practice. 

3. Burning of the acid (and possibly the plastic casings which could be contami
nated) constitutes disposal of hazardous waste. Your facility does not 
have the proper permit to conduct this type of an operation. 

4. The Cleveland Air Agency may have some concerns about the burning of plastic 
and acid. I am sending them a copy of this letter. 

Your battery recycling operation is in violation of the RCRA regulations and must 
cease immediately, until proper permits are obtained. Please respond in writing 
within 30 days receipt of this letter. Address how these above concerns have been 
corrected to satisfy the RCRA Regulations. 



Mr. Jerry Moody 
March 24, 1987 
Page 2 

If you have any further .questions, you may contact me at (216) 425-9171 . 

Yours truly, 

~~~~~-
Mark Bergman, R.S. 
Environmental Scientist 
Division of Solid and Hazardous Waste 
r•1anagement 

MB/sp 

cc: Dan Fisher, DSHWM, Central Office 
Tony Sasson, DSHWM, Central Office 
Mr. Gary Neid, Division of Air Pollution Control 
Dale Helmers, U.S. EPA, Region V 

I 



• • 

I ... 
, ..... :.I 

• 

I 
• 

-

• 

• • 

• -I 
• 

II 
• 

• 
r -.· 

-• • 
. .. 

OCT 0 6 1986 

f 1astPr tlPtals, Inc. 
01111 097 613 H71 

Oale Helm~rs 
O~I/11N ~CRA En"forcemr:nt Unit 

•cc OEPA-tiEDO - - -• 
bee: L i ncla Bu 11 en -- • • 

5HE-12JCK:DHELMERS:fha rris: 6-7566:10/2/86:DAH2 

-• • 
• 

• ·r 
• 

• 
I • • 

-=--I • 

.. 
• • 

I 

• 

• • 

• 
• 

-

• • 
• ,_ . 

• -·-t: • • • • I• • r • • g .. I • 
• • -.,. • • 

I 
.,...__ 

• iii 

•• --· • • • • • • 
• • - • • • • .. • -. 

• I 
• • 

I •• 

) 

~ 



• I -- • 

) .... ~ 

. 
• 

-d 

-

• • • 
• 

• • • 
• 

• I • 

U~nc~ (Ptl5:1.\r) . 
~r . lP' ~~a'Sit. • 

~- .... • ... • • 
• • • • • .. 

• 

• --
• • 

tor: s1:o•~a· t· 
~<;'t" • 

• • 



I I .~.\ ( J=, ?r; !' • I I ') ( (.) Cl I ill' r l ar ' v ... ,. ' r: 

t ~) ·~tl Cfl-( ?()~ .2!n f~pf-: ":"\: '1() r!Fl-'1!1 rHtd 1'1 1n-•lf{ c mt r' lOr 
.. h--y.(Jr- .- w-;l~,t.--;- ,l; 1 "''-. apd 

Pi: H • 

511E -1.2JCK :DHELi'I1ERS: f harr·i <:. :8!14-/86 :6-75n6: 

- - . 
or.~~ a .•. r u~~~:T S[t;f, Sf~T. H:';m WfflD 

TYPIST ~UWllR S!t~ff cv~·~ ifG'Y &f''f CffiH t:n ii.U '!!:_ 

1---

~~ 
-

UllT. [j{\t\f liJAl£ I ~ . 8. 



') 

·1 c ls:::o 11 r 1 

r <'Hl I i t ::we 1 ~ 1 
, •a ... t , ,• i 1 

~nv · i 1 ·-~ 
: Q'{b. ,,.. 

ior· t,rH \.'l~! "'Y 

,,;,-r in'"Pri 
C 1 c 1J •' i 'Ul , 

tn tlfr'li'\t'y ~,, .. " l I l'ln n ·lcti n.;- . • 
r ul i':l'" i r· ·lh . 1 • , 1 

.,) ~~-.!-Y~. '_)~·-'-~(e~' T'1 re ' il"' nr r:,l .,; (" uVil1l(1hl 

;.>\ 
• J 

1 f.'- • r ·• -r" ' · ,,- · <' . ·~'' t r " 1 1 1 ~ c 1 I n 1 ·q 

Th '"d'.'· (lt~dl.~~-,, 1'ln 1nly lL.ct::::.. 
I rll I •. I c n "; 1 ,. •' "l.l "''I·~ d ' ... 

-~, IT'l / ; t., • 1 1 h ·r 

r I C::: 

' . 

l) ' '11 v in ;,) c.,. 1 r·n 
1 p ~ 1 P;) rt 

'" r.r· • '''1' • I' I ' 
'rf rfu_c_- -;:~;j -;-1'. Jl ; <: 

f'?<.lli 

Cifl1' 

r_ lll 
r 

!1 \ ell 

I 

Ill, 

~. 

i I J· C r. 1 1(C !• 

(f-' 

I: f.. 

. .., 

., )! . 1 f i"tr 1' r y; t r i:l i 11 i ·i 

'• i I t' (1 \ n ' c 

'I .'l r: N in· r•C .' I rt 1 ,,, '1 r 

r. r i ·, i'll1Y :'JTT~n \, ,, il• r· ) \ 
.) I· Ca! li C 

n· ' . ri r li't r' r '•I 11· 1-- i I· a 1 Cv'1t raC 

ca 1 1·1 · r· nc .Y 
,- n • " a 

n ;j ; n • h · n I " c: .- .... t- , . , ,,, r ncy cn••rrli ra , r 

,·· 1 :"1 i:' I 1 dl •tl l't 11Cj ·· •U 1,111 'rt 

11 1 Ci.lti rt J lly lC<1 1 .I c;cri 1 1 r, ilrtd "~ 

•U !in -f Cri1;;h:IJt1 M:1, i c· 1 1 r· 

·' 1 \ 1'1'1 • 

·;, "'' ('f'' >11"J."'~ 1 n ·· - H· c n~1n nc_y rtctn r('lv rt'\ I) n 

v 

1 ' \ 

~ 1 jl -1,-1- 1· r 1Ky <i' 1 · r' t 1 

r·F'' • 1-
, I ~ • f" (' " ro ' r R 1 '1 

r 

' n-~ f·v.J!l' f"'· ('.loo'",llr )j;:)l') 
- --~- ~ --

'·crilt"J•rJ tn1-th 1riCtlj··. 

~; 1 .... rt 
.Ji ·, l ,, 

--: c n t t.i n ;:) 11 • 1 ·i 
1•c· n d'tlnrlt n 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONV 

DATE:OCT 0 6 1986 

SUBJECT: Master ~1eta 1 s, Inc. 
OHD 097 613 871 

FROM: Dale Helmers l\ k /J/ / 
OH/MN RCRA Enforcement Unit[) ~ 

TO: Compliance File 

On August 6, 1986, an inspection was conducted at the above-referenced 
facility. The results of that inspection were included in a memorandum 
dated Augus t 18, 1986. In that memorandum, it was stated that Master 
Metals, Inc, should have certified compliance with t he applicable ground
water and financial responsibilty requirements for the waste pile 
containing spent lead-acid batteries by July 5, 1986. That conclusion 
was reached after preliminary discussions with Region V, Office of 
Regional Counsel (ORC). 

After further discussion with ORC and the Office of General Counsel in 
Washington, it has been determined that this preliminary conclusion was 
not correct. Because spent lead-acid batteries being reclaimed did not 
become hazardous waste in Ohio until January 30, 1986, the certification 
required under §3005(e) is not required until January 30, 1987. There
fore, Master Metals, Inc. has not l ost i nterim status for the waste pile 
containing lead-acid battery plates. The status of the piles containing 
the baghouse dust (K069) has not changed. Certification for these pi l es 
was due on November 8, 1985. 

cc: Mark Bergman, OEPA-NEDO 

EPA FORM 132().6 (REV. 3-76) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

DATE: AUG 1 8 1986 

SUBJECT: 

FROM: 

Master Metals, Inc. 
OHD 097 613 871 

oal e Helmers 
RCRA Enforcement Section 

TO: Compliance File 

On August 6, 1986, a surprise inspection was conducted at Master 
Metals, Inc., 2850 West Third Street, Cleveland, Ohio. The purpose 
of this inspection was to determine the facility's compliance with 
the RCRA interim status standards found in 40 CFR Part 262 and 265. 

Master Metals has submitted two §3010 notifications (August 18, 1980, 
and March 17, 1985) and two Part A's of the permit application 
(November 19, 1980, and April 8, 1985). Master Metals withdrew its 
original Part A on September 25, 1985. Mr. Douglas Mickey stated that 
there had been some confusion in the past as to whether Master Metals 
was a regulated facility or not. Mr. Mickey stated that second Part A 
was submitted after discussions with the Ohio Environmental Protection 
Agency (OEPA). The current Part A lists six waste piles for storage 
of 0008 waste. It lists no piles for the storage of K069 waste. 

Per Mr. Mickey, Master Metals currently processes only 3 types of 
waste. They are K069 dust, 0008 waste (spent battery plates) and 
dross. The dross is considered to be a by-product under RCRA and is 
therefore not considered to be solid or hazardous waste when reclaimed. 
He indicated that many generators are unsure of the regulatory status 
of dross and still manifest and label it as hazardous waste. The 
dross was not considered to be hazardous waste during this inspection. 

During the inspection, hazardous waste was being stored in three waste 
piles (See Attached Map). K069 waste was present in two piles and 0008 
(battery plates) was in the third pile. Initially, Mr. Mickey stated 
that there was only one pile of K069 waste and that they only handled 
K069 waste generated on-site. During a review of manifests however, it 
was noted that K069 waste had been accepted from off-site. When 
confronted with this information, Mr. Mickey then stated that one pile 
of material he had previously stated contained dross, actually contained 
K069 from off-site sources. Copies of several current manifests were 
obtained. 

According to Mr. Mickey, there are currently no drums of hazardous waste 
on-site. There were however, several hundred drums of dross. These 
drums. were scattered throughout the site and generally in very poor 
condition. 

EPA FORM 132()..6 (REV. 3-76) 
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Master Metals has not certified compliance with all applicable 
groundwater and financial responsibility requirements for its 
waste pil~s. This certification was required by November 8, 1985, for 
any piles containing KD69 waste and by July 5, 1986, for the battery 
plate piles. Because this certification was not made, Master Metals 
lost interim status for these waste piles and should have submitted 
closure. plans by November 23, 1985 and July 20, 1986, respectively. 

In summary, the following violations of RCRA and its implementing 
regulations were observed: 

1) 40 CFR 265.13(a) There was no analyses available for the 
K069 waste generated from the facility's baghouse; 

2) 40 CFR 265.13(b) The waste analysis plan only discusses 
K069 wastes. It fails to consider any 0008 wastes; 

3) 40 CFR 265.14 There were no ''Danger - Unauthorized Personnel 
Keep Out" signs at the active areas; 

4) 40 CFR 265.15 The only inspection 
produce was the one in the Part 8. 
being conducted; 

plan the facility could 
No inspections were 

5) 40 CFR 265.16 There were no training records available. 
Also employees have not received annual refresher courses; 

6) 40 CFR 265.52 The contingency plan does not: 

7) 

a. Describe any arrangements agreed to by local police 
departments, fire departments, hospitals, contractors 
and State or 1 ocal emergency response teams; 

b. Contain the addresses of the emergency coordinators; 

c. Contain a list of all emergency equipment; and 

d. Include the location, a physical description and a 
brief outline of capabilities of each piece of emergency 
equipment. 

40 CFR 265.53 Copies of the contingency plan have not been 
submitted to emergency authorities; 

8) 40 CFR 265.73 There was no operating record; 

9) 40 CFR 265.75 Master Metals did nJt submit an annual report 
in 1984 or 1985; 

10) 40 CFR 265.112 The closure plan failed to contain an adequate 
description of how the facility will be decontaminated; 
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11) 40 CFR 265.112(c) Closure plans were not submitted within 
15 days of the waste piles losing interim status; 

' 12) 40 CFR 265.251 The K069 waste was not protected from wind 
dispersal; 

13) 40 CFR 265.253 There was no run-on and run-off control for. 
the K069 waste piles; and 

14) 40 CFR 270.71 The Part A did not include K069 as a waste 
handled in waste piles. 



State of Illinois 
ss. 

County of Cook 

I, Fayola Wright, rereby depose and state that I 

' ' reside at "' . ~)\ ' -·\.··, ' 
\ :..ey,c~aidctressl\ffiJl\1\ I am an employee of the 

United States Environmental Protection Agency, Region v, 230 

South Dearborn Street, Chicago, Illinois, who was designated to 

receive certification that the facility is in compliance with 

the financial responsibility requirements of the Solid Waste 

Disposal Act and regulations as required by Section 3005(e)(2). 

I further state that as of November 8, 1985, I have 

not received such certification from the owner or operator of 

Master Metals, Inc. 

I declare under penalty of perjury under the laws of 

the United States of America that the foregoing is true and 

correct. 

Executed on ~, 2Cy 118& 
"' [date] 



) 
State of Illinois ) ss. 

) 
county of Cook ) 

) 

I, Mary Logan, hereby despose and state that I 

reside at ~~~ ;;l.._ 'S. Col"-'> I cl.(_~r '2L 
[address] ' 

I am an employee 

of the United States Environmental Protection Agency, Region V, 

who is designated to receive facility closure plans submitted 

to the United States Environmental Protection Agency. 

I further state that as of November 23, 1985, I have 

not received an adequate closure plan from the owner or operator 

of Master Metals, Inc. 

I declare under penalty of perjury under the laws of 

the United States of America that the foregoing is true and 

correct.. 

Executed on 
[Date] 
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507 
y 
OHD 097 613 871 
I une 24, 1986 
68-01-7037 
15-5070-00 
PRC Engineering 
(Daniel T. Chow) 
312/938-0300 ext. 429 
William E. Muno 
312/886-4434 

R F::" J r-j-l r-~-~D r..::_-;: - ~ ~~ ~ y 
D ,L\ t t. ..5/ f '1 '6 

Rlf\1 fi jlj/f'9! 
I NIT!ALS~--

E f·-J F C R C ::~ ~, -1 ::- ~~ ' r 
'-"''-•" 

.CONFIDENTJAL 
~,.,.._.... . 



INSPECTION CHECKLIST 

LOIS INSPECTIONS - REGION 5 

Facility Name: ____ ___.M!Mla.._st...,e"-r--'M"""e"'ta""'l"'s~. _.r,_.n,.c.~----------------

Site I.D.: ______ __,OuH.!JDb!...>0129cc7_,6.ul"'3'-8"-7ulc_ ______________ _ 

Inspection Date: ----~M~a~rc~h~l~l~·~l~9~8~6 ____________________ _ 

Inspector(s): Laurie Redeker and Susan Burns 

Completed Not Required Item Page 

X General Information B-1 

X Summary Report C-1 

X Notes, Other Observations, D-1 
and Recommendations 

X List of Site Contacts E-1 

X List of Site Documents F-1 

X List of Inspected Waste G-1 
Management Units 

X Inspection Questionnaire H-3 
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GENERAL INFORMATION 

Facility I.D. Number: OHD 097 613 871 

Facility Name: Master Metals Inc. 

Facility Contact (Name and Title): Douglas K. Mickey. President 

Facility Contact (Phone): ____ _....2,_,16u./-"6""2"'1-"'2""3"'-6"-l ____________ _ 

Facility Mailing Address: 

(Street) 2850 West Third Street 

· (City) Cleveland 

(State) ____ O"""h...,io"--------- (Zip) _ __;;4"'4"'1-'-'13"---

Facility Location: 

( S tree t) ___ _.2"'8"'5"'0_W=es,_,t~T.._,.h..,i r"'d'--"'S t,_.r_.e""et.__ 

(City) ----"'C'-"le"'v"'e'-"la""n...,d"--------

(County) __ ~c~a~y~a~h~o~g£a ______ __ 

(State) ____ O>=h..,io,__ _______ _ (Zip) _ ___:4,;.;:4c.l.o.l3"--

B-1 



Site ID Number OHD 097 613 871 

SUMMARY REPORT 

Facility N ame: __ --'M=a,.,st"'e.._r-"M"'e"'t"'a"'ls,.. .... I"'n"'c~. --------------------

Submitted 

Additions 

Deletions 

Received 

Response 

Submitted 

PART A APPLICATION STATUS 

[X] Yes D 
D Yes [X] 

D Yes [X] 

3007 U.S. EPA REQUEST LETTER 

D Yes [X] 

D Yes [X] 

LOIS CERTIFICATION 

D Yes [X] 

CLOSURE PLAN 

No 

No 

No 

No 

No 

No 

(Place number of waste management units in the appropriate box) 

Submitted D Yes Ul No 

Approved D Yes Ul No 

Implemented D Yes Ul No 

Certified Closure D Yes OJ No 

C-1 



Site ID Number OHD 097 613 871 

SUMMARY REPORT (Continued) 

CURRENT RCRA ACTIVITIES 

Waste Generator D Yes LX! No 

Waste Storage LXI Yes D No 

Waste Land Disposal D Yes LX! No 

Waste Transporter D Yes LX! No 

Land-Based Waste D Yes LXI No 
Treatment 

Waste Treatment LXI Yes D No 
other than Land 
Disposal 

Additional Remarks: Waste storage refers to six waste piles which the 

facility used to temporarily store waste. 

C-2 



Site ID Number OHD 097 613 871 

NOTES. OTHER OBSERVATIONS AND RECOMMENDATIONS 

According to Mr. Mickey. Master Metals receives emission control dust or 

sludge from secondary lead smelting facilities. This waste is classified as 

K069. When Master Metals receives this waste. it stores on site in waste 

piles. Within 90 days of receiving the waste. the facility processes this waste 

in a rotary furnace to reclaim the lead. Mr. Mickey also stated that the end 

products from this treatment are not hazardous. 

According to Mr. Mickey. Master Metals submitted a Part B application before 

November 8. 1985. U.S. EPA. Region V requested changes. and Master Metals is 

currently preparing a revised Part B. Master Metals' consultant is Envisage 

Environmental Incorporated. 

When asked about LOIS. Mr. Mickey believed that the financial statement included in 

the Part B application can substitute for LOIS certification. He also stated 

that his consultant had requested an exemption from the ground-water monitoring 

requirements. which makes it unnecessary for him to submit a LOIS ground-water 

certificates. Mr. Mickey is planning on submitting the revised Part B permit 

application on March 13. 1986. He will mail PRC copies of this application and 

the request for an exemption from ground-water monitoring requirements. 

D-1 



l. 

2. 

3. 

4. 

5. 

6. 

7. 

Name 

Douglas Mickev 

Site lD Number OHD 097 613 871 

LIST OF SITE CONTACTS 

Title 

President 

E-1 

Telephone 

216/621-2361 



Site ID Number OHD 097 613 871 

LIST OF SITE DOCUMENTS 

!. * Tit I e __ _.L"'e'-'t""t e"'r~t o.,_,U.._... S,_. _.E,_,P'-'A'->.o... _.R..,e"'g"i"'o"'n_V.!...>... ....R..,e"': _.R"'e'"g"'u"'e"'s"'t-'t"'o'--"W'-'i"'t h"'d"-'-'ra"w"-'P'-'a"'r'-'t'-"A'-'-P"'e ..,r ml!!.!.i t.___ 

Author __ _.D~ou~gllla~s~~~i"'c~k"'ey~ ......... P .... re~s..,i~d"'egnbt.~~~a~s~te~r-~~e~t~agls~.~lgn"'c~·-----------------------

Date ----~s~e~o~te'-'m"""be"'r~2~5.~19~8~4L_ __ __ Number of Pages ---'--------

. 2.* Title Letter to ~aster Metals. Re: Regulation Concerning Recycling Operations 

Author ~ark Bergman. Ohio EPA 

Date --~F~e"'b~r~u~a~r~y~l~5~.~1~9~8~5 ______ __ Number of Pages --'----------
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1. 

2. 

Site ID Number OHD 097 613 871 

LIST OF INSPECTED WASTE MANAGEMENT UNITS 

U.S. EPA 
Process 
Code/Unit 

S03. Waste Piles Storage 

G-1 

Field Observations 

Three of the six areas are 

currently being used as waste 

piles for K069 waste. These piles 

were approximately 4-f eet high. 

In one area. a man was shoveling 

the waste to neaten the pile. 

A fourth waste pile area contained 

used batteries and battery plates. 

The last two piles contained 

scrap metals. mostly empty. 

used 55-gallon drums. 



CODES FOR COMPLETING QUESTIONNAIRE 

INSTRUCTIONS: 

All questions must be answered with at least one of the codes listed below. 
Questions answered with an "I" (insufficient information) require further 
explanation. In these cases, or whenever additional information needs to be 
reported, write notes in the "Remarks" area provided at the bottom of each 
questionnaire page or on a separate sheet of paper (extra sheets of paper should be 
numbered and inserted into the work sheets using the number of the preceding page and 
a lower case letter -- for example, p. H-5a). Also note that when parentheses are 
used around a blank, the information should be filled in before the interview. 

· Codes for Answering 
Questions 

y 

N 

NA 

I 

Process Codes 

SOl 

S02 

S03 

S04 

079 

080 

081 

083 

TO! 

T02 

Usage 

Yes 

No 

Question not applicable 

Insufficient information; need explanation 

Usa e 

Container storage 

Tank storage 

Waste pile storage 

Surface impoundment storage 

Injection well disposal 

Landfill disposal 

Land application disposal 

Surface impoundment disposal 

Tank treatment 

Surface impoundment treatment 
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Process Codes 

T03 

T04 

Closure 
Status Code 

CPS 

CPA 

CPI 

cc 

Uae 

Incineration 

Other physical, chemical, thermal, or 
biological treatment processes not using 
tanks, surface impoundments, or 
incinerators 

Usa e 

Closure Plan has been submitted (obtain 
a copy of the plan or transmittal letter) 

Closure Plan has been examined and approved 
by the responsible agency (obtain a copy of 
the approval letter) 

Approved Closure Plan submitted to the EPA is 
now being implemented 

The facility has completed closure in a 
manner acceptable to the responsible agency 
and in accordance with the Closure Plan 
(obtain a copy of the certification letter) 

Note: Anytime a closure status code is used, a verification code is required. 

Verification Code 

F 

R(#) 

I(#) 

Example No. 1: 

Example No. 2: 

Usa e 

Verified by field inspection 

Verified by review of a document; use List of 
Documents (see p.F-1) to supply document 
number in parentheses 

Verified by interview; use List of Site 
Contacts (see p.E-1) to supply interviewee 
number in parentheses 

Y. R(2); the answer to the question is affirmative and was 
verified by reviewing site document number 2. 

N. I(I); the answer to the question is negative and was verified 
by interviewee number I. 
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PRC lnspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

INSPECTION QUESTIONNAIRE 

ANSWER AND 
VERIFICATION 

CODE 

l) 

2) 

3) 

Is this facility presently owned or operated 
by (owner-Master Metals /operator-Master Metals )? 

Yes - Skip to question 3. 

No - Write the name of the present owner below and 
continue to the next question. 

Name of the present owner ------------------

Was a revised Part A application sent to the U.S. EPA 90 days 
prior to the change of ownership/operator? 

Yes - In the space provided below, write the name of the 
person who signed the Part A owner /operator certification 
and the date signed (this information is found on page(s) 
4 of 5 of the application). 
Skip to question 4. 

No - Skip to question 4. 

Owner Certification was signed by-------------
on _...:..__.:..__ 

Operator Certification was signed by ------------
on _...:..__.:..__ 

Is the most recent Part A application in your possession certified 
by ( Douglas Mickey l and signed on (4-8-85 l? 

Yes - Continue to the next question. 

No - In the space provided below, write the name of the person 
who certified the most recent Part A and the date signed. 
Obtain a copy of the most recent Part A, then continue to 
the next question. 

Owner Certification was signed by -------------
on _...:..__.:..__ 

Operator Certification was signed by------------
on _ _::__.:..__ 

Remarks: Mr. Mickey stated that he resubmitted the Part A at the advise 

of Ohio EPA. 
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March 11. 1986 

RCRA Site I.D. OHD 097 613 871 

4) Is hazardous waste presently generated, disposed of, stored, 
treated, or received at this facility? 

Yes - Continue to next question. 

No - In the space provided below, list the status of any closed 
hazardous waste operations, obtain a copy of all pertinent 
closure documents, and visit the closed units; then skip to 
question 16. 

· General Description 
of Unit Process 

U.S.EPA 
Process 

Code 
Closure 
Status 

(___) 

(___) 

(___) 

(___) 

(___) 

Remarks: Mr. Mickey stated that the facilitv receives and orocesses hazardous 

waste. but the effluents from this process are not hazardous. 
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

5) Does this facility have any inactive landfills, surface 
impoundments, waste piles, or land treatment sites? 

Yes - In the space provided below, list the status of 
any inactive hazardous waste operation, obtain a 
copy of all pertinent closure documents, and visit 
the closed units. 

No - Continue to the next question. 

General Description 
of Unit Process 

U.S.EPA 
Process 

Code 
Closure 
Status 

N, I (I) 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March 11. 1986 

RCRA Site I.D. OHD 097 613 871 

6) 

7) 

Is hazardous waste being generated at this facility? N. I (] l 

Yes - Continue to the next question. 

No - Continue to the next question. 

Remarks: -----------------------------------------------------------

In the past, was hazardous waste other than those listed in 
Question No. 6 generated at this facility? 

N. I (!) 

Yes - Continue to next question. 

No - Continue to next question 

Remarks: ----~M~ru.~M~ic~k~e~yLds~ta~t£eyd_tuh~aut~h~e~d~o~e~s~n~o~t~k~n~o~w~a~b~o~ult~f~a~c~ilui~tvL-____ __ 

operations before 1979· however. since 1979. no hazardous waste have been 

generated at the facility. 
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

8) Is hazardous waste being stored in surface impoundments (504) 
or waste piles (S03) at this facility? 

Yes - In the space provided below, list storage unit currently 
being used and EPA process codes; continue to the next 
question. 

No - Continue to the next question. 

General Description of 
Waste Storage Unit 

Waste Pile 

Waste Pile 

Waste Pile 

Waste Pile 

Waste Pile 

Waste Pile 

EPA 
Process Code 

503 

S03 

S03 

S03 

S03 

S03 

Remarks: As listed on the Part A permit. six areas are designated 

as waste piles· however. when the original Part A permit was submitted. 

all six contained hazardous waste (K069l. Currently. three contain 

K069 waste. one contains battery plates. and the remaining two contain 

nonhazardous material. Mr. Mickey stated that the three waste piles not 

containing K069 waste were depleted in 1982 but have not been closed 

because they may be needed in the future. 

H-7 
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

9) In the past, was hazardous waste stored in surface 
impoundments (S04) or waste piles (S03) other than those 
listed in Question No. 8 at this facility? 

Yes - In the space provided below, list inactive storage 
waste units, EPA process codes, and closure status. 
Obtain pertinent closure documents and inspect storage 
units. Continue to the next question. 

No - Continue to the next question. 

General Description of 
Waste Storage Unit 

U.S.EPA 
Process 
Code 

Closure 
Status 

Remarks: 
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

10) Is hazardous waste being treated in surface impoundments (T02) 
at this facility? 

Yes - In the space provided below, list the active surface 
impoundments and indicate whether or not the end product 
is considered hazardous by the facility. Continue to 
the next question. 

No - Continue to the next question. 

Active Impoundments Hazardous End Product 
(Yes or No) 

N. I Cll 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

II) In the past, was hazardous waste treated in surface 
impoundments (T02) at this facility other than those 
listed in Question No. 10? 

Yes - Complete the information requested below; list the inactive 
surface impoundments and indicate whether or not the end product 
is considered hazardous by the facility; obtain pertinent 
closure documents; and inspect the closed units. 
Continue to next question. 

No- Continue to next question. 

N. I (I l 

Inactive Impoundments Hazardous End Product 
(Yes or No) 

Closure Status 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

12) Are hazardous wastes being shipped from this site? 

Yes - Complete the information requested below; obtain 
a copy of the first manifest after the closure of the 
land-based waste management unit(s) (if available); 
skip to question 14. 

No - Continue to the next question. 

Type of Wastes 
First 

Shipping Date 

N. I (3) 

Manifest 
Availability 
(Yes or No) 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I. D. OHD 097 613 8 71 

13) In the past, was hazardous waste other than those listed 
in Question No. 12 shipped from this site? 

Yes - Complete the information requested below; obtain a 
copy of the first manifest after closure of the land-based 
waste management unit(s) and the last manifest (if available); 
and continue to the next question. 

No - Continue to the next question. 

Type of Wastes 
First 

Shipping Date 
Last 

Shipping Date 

N. I (I) 

Manifest 
Availability 
(Yes or No) 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Sysan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

14) Is hazardous waste being disposed of in landfills (D80), 
disposed of in surface impoundments (D83), or being land 
applied (D81) at this facility? 

Yes - In the space provided below, list the active disposal units 
and EPA process code; continue to the next question. 

No - Continue to the next question. 

Active Disposal Units 
U.S. EPA 

Process Code 

N. I (l) 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

15) In the past, was hazardous waste land applied (D81) or disposed of 
in landfills (D80), or in surface impoundments (D83), other than 
those listed in Question No. 14, at this facility? 

Yes - In the space below, list the inactive (closed) disposal 
units, U.S. EPA process codes and closure status. Obtain 
pertinent closure documents and inspect the closed units; 
continue to the next question. 

No - Continue to the next question. 

N. I (I) 

Inactive Disposal Units 
U.S. EPA 

Process Code Closure Status 

Remarks: ----------------------------------------------------------------
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PRC Inspector(s) Laurie Redeker & Susan Burns 
Inspection Date March II. 1986 

RCRA Site I.D. OHD 097 613 871 

16) Did this facility submit a Part B application? 

Yes - Continue to the next question. 
No - Continue to the next question. 

17) Is this facility aware of the loss of interim status 
(LOIS) provision? 

Yes - Skip to question 20. 

No - Briefly explain what the LOIS provision provides and 
how it applies to this facility, then continue to the 
next question. 

18) Did this facility receive a 3007 request letter from the U.S. EPA? 
(Show an example of the request letter) 

Yes - Continue to the next question. 

No - No more questions 

19) Did this facility respond to this request letter? 

Yes - Obtain a copy of the response. No more questions. 

No - No more questions. 

20) Did this facility submit a LOIS certification? 

Yes - Obtain a copy of the certification and transmittal 
letters, no more questions required. 

No - Back up to question 18. 

Remarks: Mr. Mickey stated that he did not remember receiving a 3007 letter 

(he reviewed the sample) and thought he would have remembered such a letter. 

However. he is not positive he did not receive it. 

Mr. Mickey then called his contact at Envisage Environmental Incorporated 

(consultant assisting in the preparation of his Part B Permit). After the 

Y. I (!) 
R (6) 

N. I (] l 

N. I (]) 

N. I (]) 

telephone call. Mr. Mickey stated that a request for an exemption from ground-

water monitoring was submitted by the consultant. Mr. Mickey seemed to believe 

that a LOIS certification was not required because of the request for exemption. 
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1eee mmunicati 
to: -----,'1"'---S_a_s_s_o_n-'--, _T_A_&_W_M_S_ec_t_i_o_n_c,_DS_H_W_M ___________ date: __ J u_l-=y'--2_3_:_, _1_9_8_5 __ 

·orn: 

subject: 

S&E Section, DSHWM 

Master Metals, Inc. 

I have reviewed two sets of balance sheets (1983 and 1984), as well as the 
Debtor's (bankruptcy) Petition filed February 18, 1982. 

Trends indicate that Master Metals, Inc. has able to hold its own, and improve 
to some degree its financial position. The company has not yet filed a 
reorganization plan, however, though the company's attorney has assured me 
that they want to file a plan as soon as possible. The company has been 
meeting all its obligations, and has reached agreement with a committee of 
creditors for the meantime. 

According to the company's attorney, Bill Schonberg (216/363-4634), a 
reorganization plan has been delayed by the inability to date to work out 
particulars with several financing institutions. Mr. Schonberg did indicate, 
however, that negotiations with one financial institution are close to being 
finalized. He would not specify a completion date for either the financial 
negotiations or the reorganization plan. 

I recommend that we proceed with caution. The company appears to have proven 
itself to its creditors over the last two years, so we can probably give 
Master Metals, Inc. the benefit of the doubt. I realize time is of the 
essence on the part of the company, as potential clients are waiting for an 
answer. We could give them an exemption with stiff stipulations (penalties, 
etc.), and work out a highly structured compliance schedule. I trust we can 
work out mutually agreeable financing arrangements with whatever financial 
institution the company finally settles with. 

Let me know as soon as possible what the closure cost estimate should be, as 
it should _be included in the financing arrangemen~s. 

DT/maf 

cc: Mark Bergman, NEDO 

10085 

Joan DeMartin, Legal 
Chris Bowers, ES, DSHWM 
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Master Meta ls, Inc. 
2850 West 3rd Street 
Cl eveland, Ohio 44113 

Attn: Mr . Doug Mickey 

Dear Sir: 

February 15, 1985 

On January 10, 1985 , you contacted our off ice to discuss Lead Flue Dust . 
You stated that USS Lead Refiners , in {hicago, were hes itant to sh i p 
the·ir Lead Flue Dust to r-1aste1~ t,1etals unless a manifest was used . The 
Hazardous Was te Regu lations classify Lead Flue Dust as a li sted Hazardous 
Waste Mater ial (K069). Therefore , al l shipments of this waste mater ial 
must be mani fested and accepted by a li censed Treatment, Storage or 
Di sposa 1 Fac i 1 ity only. Your facil ity ~1ithdrew from the Hazardous vJaste 
Program on September 25, 1984 . 

On January 16, 1985, I visited your facility at 2850 West 3rd Street in 
Cl eveland . You showed me the new f urnace being install ed and explained 
that i t will smelt secondary lead and can effi ciently recover the l ead 
from Lead Flue Dust. You also stated that off - site sources of Fl ue Dust 
are very important for the financia l success of your new fu rnace . 

I recommend that you carefully read the January 4, 1935, Federal Register. 
It contains all of the new regulat ions governing Hazardous Waste Recycli ng 
Operations. Your fa-cili ty may be required to f i le for a Haza rdous ~Jaste 
License, even if you don't accept Lead Flue Dust (K069). If you are 
required to file, then proper not i f ication must be made to the U.S. EPA 
and State of Ohio before Apri l 4, 1985. The effecti ve date of these 
regu l at-i ons v1ill begin on July 5, ·1985 . 

In conclusion, your f ac ili ty can not currently accept any off-site sou rc es 
of Lead Flue Dust (K069) until yoU are a licensed hazardous waste facility. 
If you have any further quest ion s or conce rns , please contact me at (216) 
425-9171. * 
Sincerely, 

'("' \ n __ --~<<.. .g~ --· __ :~"\ - -~ <' • . - --

t>'lark Bergman, R.S . ..__--
Environmenta l Scientist 

cc: 

, 
sa Pierard, U.S. EPA 

Don Bidwell, USS Lead Refiners 

Division of Solid & Hazardous Waste Mariagement 

~~B: kr 

Northeast District Office 
2110 E. Au rora Road, Twinsburg, Ohio 44087 · (216) 425-9171 

I 
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Master Metals, Inc. 
2850 West 3rd Street 
Cleveland, Ohio 44113 · 

Attn: Mr. Doug Mickey 

Dear Sir: 

July 11, 1983 · 

On June 14, 1983; I conducted an inspection of your facility located at 
2850 West 3rd Street in Cleveland, Ohio. It was determined during my 
inspection that your facility is presently a small quantity generator. 
I would like to clarify one point concerning the baghouse dust from your 
blast furnace. 

The baghouse dust is a 1 isted waste and it meets the hazardous waste defi
nition of a sludge. The regulations (OAC 3745-51-06 (B) ) specify that a 
listed sludge remains subject to all applicable generator, transporter, 
treater, storage and disposal hazardous waste regulations. Therefore, if 
your blast furnace operation should be resurrected in the future, your 
facility may qualify as a generator. If you reclaim the lead from your 
baghouse dust be using it as a raw material, proposed regulations (April 
4, 1983) may exempt this sludge. · 

If you have any further questions, feel free to contact me. 

Sincerely, 

~~.Q~~ 
Marl< Bergnan, R.S. 
Environmental Scientist 
Division of Hazardous Materials Management 

· MB: km 
-. ---- ~ -------- ----- - - -

cc: Paula Cotter, DHMM, Central Office 
Ken Westlake, U.S. EPA- Region V 

Northeast District Office 
2110 E. Aurora Road, Twinsburg, Ohio 44087-1969 (216) 425-9171 

' .. · .. 
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Master Metals, Inc. 
2850 West 3rd Street 
Cleveland, Ohio 44113 

. Attn: r1r. Doug Mickey 

Dear Sir: 

February 15, 1985 

On January 10, 1985, you contacted our office to discuss Lead Flue Dust. 
You stated that USS Lead Refiners, in Chicago, were hesitant to ship 
their Lead Flue Dust to Master Metals unless a manifest was used. The 
Hazardous Waste Regulations classify Lead Flue Dust as a listed Hazardous 
Waste f·1aterial (K069). Therefore, all shipments of this waste material 
must be manifested and accepted by a licensed Treatment, Storage or 
Disposal Facility only. Your facility withdrew from the Hazardous Waste 
Program on September 25, 1984. 

On January 16, 1985, I visited your facility at 2850 West 3rd Street in 
Cleveland. You showed me the new furnace being installed and explained 
that it will smelt secondary lead and can efficiently recover the lead 
from Lead Flue Dust. You also stated that off-site sources of Flue Dust 
are very important for the.financial success of your new furnace. 

I recommend that you carefully read the January 4, 1985, Federal Register. 
It contains all of the new regulations governing Hazardous Waste Recycling 
Operations. Your facility may be required to file for a Hazardous Waste 
License, even if you don't.accept Lead Flue Dust (K069). If you are 
required to file, then proper notification must be made to the U.S. EPA 
and State of Ohio before April 4, 1985. The effective date of these 
regulations will begin on July 5, 1985. 

In conclusion, your facility can not currently accept any off-site sources 
of Lead Flue Dust (K069) until you are a licensed hazardous waste facility. 

-If you have any further questions or concerns, please contact me at (216) · 
425-9171. 

Sincerely, cc: Lisa Pierard, U.S. EPA 

'fY\ ~.;g ~----
Mark Bergman, R·. S. · 

Don Bidwell, USS Lead Refiners 
._) ,\ 

~·.' ~-: :, ;, ;._·. j;·. :: . 

Environmental Scientist 
Division of Solid & Hazardous Waste Management 

MB:kr 

Northeast District Office 
2110 E. Aurora Road, Twinsburg, Ohio 44087 • (216)425-9171 
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-~------------------- -------------------MASTER METALS, lf'IC., 2850W.THJRDST.,CLEVELAND,OHJ044113. (216)621·2361 

Apr:j:l 10., l9Jl5 

Mr. Torn Ca;r::li:sle · 
Ohio E.P.A, 
Solid and Hazardous 
361 E. Broad Street 
Columbus, Ohio 43215 

RECf!VED 
c~:D E?A 

APR 12 i985 

DIV. of SCUD &. HAZ. WASTE MGT •. 

-i~: :jj~r:"' 
---~- --·- ----- ~ ----,-,--i....."." i~ 0 

,., /'0/ i-0, 
Dear Mr. Carlisle: Fl!Ti5:L3~'1jf~ 
I arn sending you a revis-ed Part !'>. appli'Cation for 'Master 
Hetals, Inc. On Noveml5er 19, 19BO. we subnrttted an original 
Part A application to Region V in Chi·cago. upon a subsequent 
inspection by Region V engineers tney- had advised us to 
withdraw our application from the Ohio E.P.A. A copy of 
a receipt of our fee and a determination to rebate our fee 
are included. , · >;r q 

~' c ..... ' 
It was then determined 
only be able to consume 
operation but none from 
dated July 11, 1983 and 

by local E.P.A. officials that we would 
seconday lead flue dust from our own 
outside our own facility. (See letter 
February 15, 1985. 

We normally consume in our operation batteries, battery plates, 
lead dresses and residues, flue dust and battery manufacturing 
scrap as indicated on our original Part A application. Apparently 
the flue dust poses a problem regarding the RCRA regulations. 
We would like to consume in our operation other secondary 
smelters flue dust. This material is currently in surplus at 
several locations across the ·county and would be an attractive 
feed material. Metallurgically flue dust differs from the 
remaining feed materials in lead content only. 

In discussing this with Ms Lisa Pierard of Region V, she suggested 
that we re-submit Part A in order to be given interim status. 

-·--- "After-talkirig with Mark Bergman he asked that I submit_ this 
for your consideration. We would appreciate your attention to 
this matter and I will be in touch with you after you have had 

tirn~-to look at ~ 

Sincerely,/~ 

£. Mioko~ :~ClfDJ~!D 
President r/ OHIO 

DKl-l:kz 
encl: 

EP A-N. E. D. O. 



(\ 
---+-----------------~___LSI I 9_5_5 __ 

--ll-li ~ ~-· _· ________ <1-------,-----

-----Jl-~~~~~~q~=--~ ' h ':t. .Q., 
------!i-~----,-~l..-.==-:;::4-~~~~~____s,O-R.~· " : e> E£L_L_ _____ _:__ 

li ' . 

II 

tr. rxc: 

.L?, ~~~~-a~~~~~~~~~~~~~~~~ _, 

.. 
I 



'IJN1TED ST.\ TEn f) Li'rRIC'T COI!RT I 

NORTHERN OI~11'RJ• 'I' ,·,r •>fH•:· 
t:.\UTE:RN 0 n· I3 f•:JN 

!)lUTED !'1'1'7\Tl':l! LW ,•MERit:,\' 
PL.\ I N'ri FF. 

Ef.('() HOl1~EI<.\RE:J. 1 NC •. 
OEFENO.\N'r. 

Jf.!(}{;E P~\UL l~. ·'1.\·t'L\ 
t_:d:i~ No. J:;;t.~_:~-'.t..:.J.':> 

TRANSCRIPT OP PROCEEDINGS 
BEFC1RE THE HONOR.\BLB P.\UI.. R. HATL\ 

.\l'PB,\R,WC~S: 

U.S. llupart ..... nt of Justice John R. Gnady, Esq. 
~lllol Eder. Esq. 
~nv l!·orU~~ental l!:n(on:..-1: 
Section 
6uv .i.L·onaoent • Nttlor,. L h...,t"'"n 
Dlv.hloo 
lOth Go l>enoey l van la .\.v•au • w. 
Wsshln<,Jt.oo, D.C. 2>~.l35Cf · 

•htcQ~M~lis.ae 8. Kline, E:uq. 
Ass.lliltuit. lleqj.orutl Couf110•d 
VuJ.Led :Jtalelll Bnviro01ental 
Pt·otf'r:tloo Ageucy, Reylou 
77 We1:0t Jackson Bouie'-011·•J 
Ch LC<I<,!O, lllluo i.t> 

.\t·thus: I. Htt.t'l'LII, f.:•;·~ • 

. \s•i!sl. Onlted :Jt<tt"s.; ,\1 t ut .... 

l800 8snk One Cunt~r 
!>lltl Supc.t· io1· ti-.•uue. t:01:. L 
Cl>)Vul;aud, Oblo -l·Hl4-.!G!l\i 

WII..LKlE F.UIII: & GALLAGHF.R 
.Iohn E'. OE!sn, En4. 
Lo l. y Gooi rey Wye, Et"-1· 
·rttree L .. r.-~elte Cenlte 
1155 ~lst Str~et, N.W. 
W~uhln4ton, OC l00l6-l~R~ 

Reeonled I.Jy .,,,,,:k.uaic•tl '·'''"'''~t·etvhy: 
CIJIIIIJ,JUt~C-dl.idE'!d 'l-dU5C1 i.l-Jl i.uiJ • 

nfflCL\.L ,., <t't"r REPORTE!I. C .. \. 't'. 



7.\LllERG - 0 [RECT 

1 

').'HB COURT: l tJ U 1... ;Hi t. t U ~~ ct ll y 0 U .f 1J f;! ;.,. t \.. i. l JJ {_~ li ~..i • 

Th·ifli-:. 'r'''J., ~~:qut_· Hunt:£". 

5 

PL:\INTlFF'3 \o/IT»ES3, rETER c.\LfiERG, :1\<l(lP.~ 

8 £l I RBCJ' E:{.\f1fN.\TION 

~ B¥ ~R. EDER: 

11 Good aoi·nluy. 

l:l Would you ple~se st4te your ndae fur the ~ecor~ 

}) 

t4 Dr. Pet~r Valberg. 

1 '5 Au•l ..:oultl ~·uu au~a11ar ize foe Uli your edueat loucol 

l li 1· d I nlii<,J ? 

17 

.. .. 
' t 

::!1 

'Uaiv . .,reit)-·. 
?'" ·_ ·_·:.·~~-::1·.:~~ 

:-....... JII'iB'~u n>eelv..,d lt":iilling l.n !Uif ·.l[ the o:r· i•·n·:•· , *' •' 
'tJflio&ia:JfOU j Uti t 111•!11 l i Ufl"'fl. 

' ' 0 -·' In 'tbe coiira .. ,,( my t.ntlninq r llin<' uwlud<~d iu I h ,, 

.!4 outH">I ln che1111ist.•·;. hiul•><n •. "J.>ldeodoluyy, tildt i>'l i· 

OI"FI\LU. U·l'I'T REPOP.TF.P.S -- r .. \.T. 

! 0 I 



I '·. , • i. '. , . J 'l <) '! 

.\IL ci•JiiL . . \t~tl t~uulrl LUll sL::~.Le yut.U.' r_.e:3.(.hJtr::ibililt··· 

R 

( . • 

l J 

I '· 

ud nuuloniL.ing c~dli1t &l..11:J. 

. 
' ln 

Could }1.•11 t.! 

20 .\l Ute GnuHent i:oq)Untt.ivu I c1111 " !H incipnl u( l.io-.: 

.! l OF .. r~{O.III~~-;;.1: tun<• !J"e" UH.•r·., foL· futu .re<u 1;. 

1:: ~~:~:rRT: f.:;<.c/Jt;" ..... .>u· .. ~·"'' ,. 11.0. u•· rta.l•. 

-"3 . •\.·. 'niB .liflTNEG8; .\ 1'11.0. 

~i f MR. EDERI 

.!5 

OFFICI.\L cr,r_iRi' f'.E.PUP'l'I';RS -- C •. \. T. 



l 

'1 

10 

1"> 

7AL5!RG - OIRBCT 

lii&UY_"p-ple do ytJu sup•,rvlc;.,, .if rtuy7 

'Gr~adieot CoqH•c-<t. i.uu h.-u; " t.ot«l st.1 ff ,,[ e>Udul 7">. 

i.l '"'' 

v.i.ron.aent.al b11<t-llh aru.l puullc health ctad in l,.ox.i.culoy;. 

Cuultl you su•••H·l>!., brl<>fly wh<tt priur· posltlons you 

~ held Mnd fur bow lony. 

My lon<,~e:;t t.:iin~er, uf eo~on·s .. , baa been wlth th4! 

rvard Sehoul u[ P~bllc Health, wbJcb Js 18 yeare, 

1 

' t 
bu\ 

li:i ·lent i<:t, \·lsiliny scient. ist, at [uh<tl>ttiun '!'ox leo L<>q\ 

t~:><l~tn:h L<Abor11tory. I was a vifl.it.i.uq schmtlst <tt l),., 

18 nstltute o( Occupational Hualtb, and I have >tluo 

19 untrlbuted to CO!u;·ses 1.1t Tufts Hed.ical fkbool, Haf·~ttnl 

22 

., ' 
~-· 

OFFIC:I.\L t:DOR'l' REPOR'!'I"JW -- r:: •. \.T. 
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2 oxiri~y of irndl> idu<> 1 •:o"'t'o'"'<l". 

e. 

7 ecd.th. 

8 uOtpuraenl,; :..hl-'te '•e tliscuss wll.h lhe students hectlt!. 

11 

16 

17 

18 

.::o 

21 

ith envlt·~·•~ent'-'1 tuxicolugy. 

~'~~!.im-~W."l!IJBi'·~'OfK"'f~ii"<ft~ 

~Wl\i;;~~l:!ii5i~~sr'~JI(• 

Yeu. I luave. 

• .fertl!liallf; d1n· Lag the l,lt,L· i.ot.l Lila l I h~<va been ~ l ::It"' ·~·''i o<loo. •••" h . r ""' >•on. "•' ""' """" '.·~ ·~·-;,~~ 
. . ~.;:.;>~IF'?' 111y !let h 1 t v • 

• ~ 'lf'OIIII· !"Ge!llll 3{Jtno:dllllal.•lly lw\o llltUI~' pcojeet& ,Y•JOJ 

OPFICIAL CO~K'r REPORTERS -- C.~.T. 
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1 

' • 

J 

l 

5 

(, 

7 

8 er!uua tber ~re. 

9 • And bave yuu taught toxicology course~ pee se7 

10 • I have participated in the teach!nq oC toxicology 

11 
~ 

12 

1), 

Is tbat !o your cu.t·reot vos!t.io~a at tbt~ Harvard. stol 

f Public HeaHb? -
14 Yes, throughout the tiae that 1 have bee11 tbtire. 

~-

15 Have you presented at profeus!onal ausociat!oos 

lG ucet·ning uubjects that in !ovolvos toxicology oc t isk:> 

l7 u<:~tno•entll? 

u • Yell, I bave. 

19 • Can you elaborate briefly for us? 

;!() 

:n 

::!2 

23 

i4 AJid 1110111:. n~cent ly one ln New Orleans. I 

:!5 

OP'FICIAL COliRT REPOitT!IUS -- C. A. T. 



IIAU!BRG - [)IREC'I' 

1 • All t·.i.gbt.. 

J Y<ls, it h<>s. 

s 

7 Yes, lt is ~o lspu~tant component [o~ risk 

So, yes, indeed, I have. 

Hcav<~ y•Ju per:£onoed that evaluation fo~, r '11 cdll lh•clll 

10 I ua nol .sure lf that's haw you 

ll 

.llents at private lm!ustry? 

13 ¥e». 

JC, I ...,,_,uld stay that uC the worl!. t.lutt \oie du al Gntd.i."'t 

lfj pp~o;detil<el'll lwo-lld.cda of .!.t ill Cot· pa·ivale elienls <~nd 

17 be reaL of lt !a for otbecs. 

!tii_ ' . . · .. ~~ 
·11,11M'I-Ut. maLLs~a tbct pertain to volatll~ ucgdrti· 

;;r~:~;,> 
.. '• '· .. 

·""'' . - \'< ~ ,.. . , .. _ 

2) • Yu, .. I Ba"iYe. 

25 uu dune ao? 

Ol'f'!C!AL C<)\.'RT REP~lRTERS -- C.A.T. 



HO 

4 p to about ten. 

7 'ies. 

8 Can you <.lallct·.i.be bri.,flv liD\' U:cu.ie lllil&ocl.allun ur: 

'1 C<Ouewic mff lllallon yo•.a beld ti'ust L"E!latee to toxic .r luk 

11 Well, 1 llli9bt. add tu ~o~btat. I 111lready desct·ibell tht~t., I 
. 1 

arved on various Government ptanels for toxicology, t~ 
• • 

13 <illonal Acadeay of Sc!ences, Rational Institute of ~ 

14 eallb, Tfle He<tllll ACfect111 Inst.i.tute, w.i.ch 111 an EPA 

15 ponsorad J.nat.itute .in C<tabr.idge. I'111 on the bo;ud of 

16 d.i.lot·ll fol· the Journal Aerosol Medic !ne. 

17 Have you publlubed in pryfessional journals artlcl~u 

hat you ;uatho&·ed lhat relate to tox.lcolo'I!Y or t·lsk 

19 li861lSIIIIODt1 

40 

.l.t.neus? 

THI'I COURT: Yes. 

OFI"IC I.>..L CiJl'R'r REPORTERS -- C. A, T. 



411 

l 

6 

7 Y~11. J did. 

'l btat I asked you que~o~tioDII!I concecnlng today? 

10 It tlu~a, yes. 

11 Is it ~ccui~t~ to tbe beat of your kno~l~dge? 
' 

12 • It ls. t 
1~ vidence Pl~lntlft's Exh1~1t 10'5. 

1'5 MR. 08AM1 No objection, your Honor. 

lt. 

l7 ~spectfully aovea tba court to cecuynlze Ooctu~ Valbety 

18 

l9 ([ects o( cbeaicals on huaan health and the envicOilauoL. 

20 

12 

2J 

THI!: COURT: y..,s. 

OL"I"IClAL C<JfJ!t'f REI'ORTEIUI -- C .A.T. 



1 " 

2 

J 

-l 

'3 

6 

7 

s 

9 

10 

11 

ll 

13 

H 
~.-

15 

1{, 

17 

18 

l'} 

::lO 

Jl 

.22 

23 

1.4 

25 

uae in cont~ct ~lth hy~rugeulugiat? 

Yes, I <.lo. 

e study of, aeong other things, bow ~alec, hu~ 

coundwator, aove~ through the subaurface? 

Yea. 

And do by<.kuyeoloqisl .slso study bow conla•ina.ata J;bat 
~ 

ight be iu tbe groundwater uove ~long witb the J 
undwater to the aubaurf~ce? ->.as, I do. 

Mo, I a1111 nut. 

Hilt. DI!IAth With that understanding, you~; Huncn, 

have no objection to tl:ie ~o~itaeas being qualified du '"' 

.\il 1·iqbt. P'.l.ne. The Cc.Hu·t .. ill ,,,, 

tudies thcst conc.,rn lhe uul.JstancB knowu a!> 

Ol"ll"ICL\L COURT REPOltTEIUI -- C.A,T. 



VALB~~G - DIRECT 

• 

• 

5 Wltb your uud~~staoding I ~- yuiny lu ••f~r t•• it ~~ 

8 IJ:olt~.:tH'Illing 1, 1.1, - l..richlut·oetll<&nl!S? 

Ye&·, I l:uave. 

10 And I will ret~Jt· to that by tile .l..n.l.t.ials TC.'I.7 

ll 'l'l:i.lllt's correc:t. 

• I shall do so • 

13 

14 

15 

16 And ia !t referred coaaooly <IS DCE? 

!7 y.,._, !l .l.s. 

18 • 

19 

.ll 

OFFICIAL COtiRT RBPORTII!!IR$ -- C.lLT. 



1 • Yea, exact l }'. 

2 •-' ·t lUll( ret1u· to it cts voc. 

J 

b Is lL your underst~adiug ~ben I re[sc to the VOC in 

7 be context of your discuaaiou today I am goiny to be 

8 sin~ it to suaaar!ze those !our subut~ncesl 

9 That's understood. 

10 H~ve you reviews~ ucientlCic d~ta and studlea 

ll 

12 Yea, I howe. 

• Rave }'OU reviewed scient!!!c date and atudiee 

14 oncerniug lead? 

15 Yes. 

16 And b~ve you revlvwed acient!llc data and studies 

18 Yea. 

19 

20 

2J 

23 

• A.re those lest tbree referred to as 11 category n•uee? 

111etals? 

you to undecsldiJJ 

2'5 hose ref<!!t' ill this <:<:~sw to tho»., three <;o .. pounds 1 ""' 

OFFICIAL COIJP.'f REPORTERS -- C .. \. T. 



• 

7 They ctl:e all ha:.:uL-dous substanc<'s. 

10 utenli<~~l to influence huaan health in s dilatory way. 

11 • l'ro111 a hu1111an health vnuspective can the to:do.l.ty u.t 
~ 

-~ 
Y'es, they c!ln. ··-

• Well, different substances have not only dl!fere11t 

!G luds of effects, different kinas a( aerious effects, Ll•~l 

l!l o;og·ioulll effect, but different substiilnces b<ive di!!onent 

JO i!lereot doaea wbicb cause different kinds of e!f~cts. 

##!t' .:·: d:::: (; : .. '::·: .:;:·:·::.: ·:: ': ::::" • : 
evel i!li:.wbt~li subs.t:anc .. s pose a dan9er to tho» health <·l 

0li"II"ICI.U, COURT REPORTERS -- C. A. T. 



5 ... u. 

7 iuiaua d6~s, which 1¥ oft~n called a ~efereuc~ du~v. 

10 

u 

u 

13 

All clybt. Of tbe seven substances we j~st diacussed 

et eu dusnge. Let •• ~oithll1;aw the queut.l.on. 

14 '<5 f.,ceUCI! dollS appcoctche<J the I; l{OU diiiii!C!C .J.bed Ullili!d? 

15 • Foe Ute TCA <lotus ls capplied. Bach TCA bas b'l!eu ,;ho~H 

16 o be can:enoqen.l.c in aniausls;, but the utceiJ<Jtll uf the 

17 v 1uence .l.n hWII<UIU ia ruaf!.l.c.l.ea1.ly low that th~ n:!£"1 "'"'''-' 

18 use approach .l.u used foe that one. 

19 • Doctor Valberg, ace you falllilillr with docu111ent11 <tud 

lO 

241 

JS egsrd to that facility. 

OFFICIAL CCoi.'R1' REPORTE!tS -- C •. \,T. 



l _Ul rigbt.. Have you te•'iew"'<l <locWI!e~nts -- I ""' 4 u.i. 11 " 

!PE'llllll€101:. you with (our dl this ti.-, tHtd ~r"'""nt edch 

I suppu~e I would like you lo tell ae i( ~uu 

6 laint1ff's EAhlblt 98. 

7 MIL EDE:Il:: Fur tile Court's refenwc" ll c~lsu 

8 pea~s lo the julnt set of exhibits. 

lO 

11 

12 

13 

l4 

HR. DEAN: I don't have it. 

H~. EDSR: Tbe joint --

tu· Kuno 1: • 

THE COURT: Yes. 

{ P~UIUI.) 

15 llii!ll!Cf'lli exhibit 9&. For cllllri!!cation ror the COUtl. 

17 olnt bindet·, but I aa qoiug to cootluu<~t to <Ute the 

19 

25 s re[erri!IQ to is known au au Auyust, 1988 draft RCR~ 

OFI!'ICIAL COURT REPOI!.TEIU -- C .. \. T. 



1 

l 

I 

···. 
t Bh IZOW ~1:11 lc.hmti[i~u Jt: the IH.Ilt:!VOOK I ju11t ~~·o\.'lll"u 

4 o counsel 111.11 Joint Bxhlb L t l. 

.:; Ius duou111eat that hill& b<llen referred to !11. th.is llti<Jdl iou 

9 

10 

11 

ll 

13 

H 

look st U11e 

It's tk!• oae. It's the oae tbat I had. 

oppo~tTJ.ty 

i 

15 l11lntif!'a 98. The olo1111-ure plaa I r1111!erred to atll 

16 l11iotiff's BXbibit 98? 

1'7 • 

I alae would :Uke you to loot at PhiDUH 'a Bxblb.il 

20 

refer to tbie as tbe -- well, it's 

Do you ••• that? 

Yllllll. 

OPl"ICIAL COl'RT R.!l'OilT!:JtS -- C.A~T. 



l • I..lU!i 90ln<;8 to n;fer to this <u• a CHE or 19!111 CME. Is 

I Or as Plalntlf['s Exhibit 111. 

8 tb o( 1991? 

YaH, I s~~ thet. I h~ve looked at that. 

10 You bdve looked at that pceviouslJ,·, All rlgbt. 

11 And I'd like you to look ~t. and I would ~~~k tb~ 

f u be shown, a copy of Plaintiff'• Exhibit 78? 

'Ires, lt 's Wadsworth Testing I.<Abol·llltory, th11t one ~-

1'5 All riyht. I dlso would like you to luok at 

lG laintiff's Exbiblt 7]. I believe you alr~mdy have lhst: 

17 Yea, I have that here. And I have seeu Uuat. 

18 All &'ight. I'm going to refer to th111t lUI l:"lclintiff's 

73, or the Wadsworth e .... 111pll.1,1g foe Ell. co ii.o us e"W at· t-~:..; 

20 au. 

the <.liite and tb~ ll&lllleplata Wadswot'th 

01'1 it? 
-..;. 

• ~ Y~tlll; r ~. 

Okay. All rlyht. 'fbaL'a flne. Tliank you, Ooctur 

OFFICIAL C<.•IIK'f llEPORTI':RS -- C . .\.T. 



1 

Yas, I ltave. A uu1111b<H' of other docu .. enls "'en~ 

6 

7 uu that these docuaents were taken frollll the Stale u( 0hiu 

ll 

9 

10 

l1 

ll 

13 

flies that bave been tbe subject of a sub~uen3 fur 

covet·y purposes by tho~ de{eadtullts? 

Yea, I was. That's correct. 

' 

l-' <hen tbat we've id4>1nt.if.l.ed, ~<tustluu· a&al{ of. thea¥ 

15 <t2:acdoua substances have be<~n idsnt.ifled at oc ea<tiHttluy 

16 the Hut·face i111puuudaent uf 13kco in Hasslllun? 

17 Yes, l I:Jave !oc•ed au op.l.ulon on the substances tbe1t 

18 just discussed. 

1'.1 Hit. DBU: Yo~ar Honor, objection, iu11 has been 

:.10 starting to give aD opinion as to wheth~< 

ll 

THB COUR'f: liP. <:d!i cet·t<t!aly teatlfy to th"' 

Ol"l"ICil\.L ·COL'IlT RBPO!tTERS -- C •. \. T. 



VAL8E&G - DIRECT 

l ff~• th•111<!1 til i.w~s ht!V€! on t h" hu.111eu1 body, ilu L I dun • 1. 

2 hint he lz qualifl.,d lo testify th.,y eaduule Ero1111 ""'r 

MR. EDEK: Cuuld I inquire bri~flr d& " fullu~ up 

~ o Mt. Dean's inquire ul Doc~or V<ilbery's u~e o( lbe ldt~ 

& ydrogeulogy as it ls coapared tu the leaching of 

7 ubatances, te111tability, reviuw data, and whether ll's 

8 ltbln Doctor Valberg's practice as a toxicologi&t Lo 

9 eteraine it it bas leached, ~hother doctor --

10 THE COURT: I vre111uae be r:evlewe<l r:ttporte that 

11 tate that. it h111111 leached. He is qualified 1111 an expeft 
~ 

12 n toxicology, lbe e!Cect of thea~ tbiags ou the buae~ 
~ 

·t 
13 ody. I doo't know whet you are ~eking bi~ to do oth~ 

14 han <!CCI:!pt the inforeatlon that 'a contained in i:l cepoL·t 

16 id le<:~ch froa a certain ~ce<:~. 

l7 

19 THB COU!IlT: He doesn't 11111ed to be an t~Xpert iu 

;:o 

21. 

:n 

Of'?ICI.\L t:'OURT REPORTE!UI -- C. A. T. 



1 

• 

3 11 to wliaether you have 1.1e"'!l doculii!EUJtat !on th!:l sny ot: the 

4. zardous substances we just dlucuu,..,d h<£ve !Je..,n 

7 

s 

9 

10 

11 

12 

lJ 

• 

• 

THB COURT: The question !11 all riqht. It didn't 

the ~ord opinion. 

Yelll • 
1 

Th• doau-nt.lll I reviewed do show that at tbif 
II 

we discus111ed at biqb levels in tbe eaviroDBaatal -14 a, both in t.erDm of tile lavoon and aaterial 

15 urrouadin9 tbe la9ooa. 

16 • Wben yoa eey at hioh level, what do you sean by lh~ 

17 

be Ui&lyaed !or heeltb effects. 

-- bY I::UIIOIIii.I,IJI"OUD<i'l 

• ADd beve you reviewed -- were you finished? 

• Yes -- aod the material I reviewed did have soRe 

OFFICIAL COUR'l' RBPOIII.TI!:IUJ -- C • .'\.. T. 



1 

9 

Hl 

11 

u 

15 

u 

19 

25 

• 

!'!lit. IJBAHa Again, j~ast so it's cleer, l!O>mt Honor. 

tl:ailllk tbe Qlieatioa wall a lU.tll!l bit lllllc:le41u:·. W. 1u·~ not 

sltin<;B for his op.l.n!oa. I think WCII nee<i to have b!JIII sty 
a • ·--

Of'FICIM, C0t1RT REPORT!Iit!l -- C.A.T. 



4 ifferent types of wells belnq in and around the Ekco 

5 ac.i.llty? 

8 ubataoces in tb& wells are ~uu ce!erring to a waL~! 

? upply well? 

10 • There w~re cuotaalnants detected la the Ollio Wllllter 

ll 

12 

11 iu the llllllllediate& vicinit.y of tbe lagoon. 

THI!: COUB.T: All right. trine. 

16 Now, Doctor Yalbecg, I'd like to ask you a few 

fro~\ the 
• • 
CIM .teat 

J 

17 uesllona about each substance. and for each substance 

18 ouc.Luded with l{our rev!e10 ut: douuaents P•u:t<tln.l.ng lu thico 

19 acUity • 

. :n 

22 of any p~1aacy toxicological effect~ 
- -.• 

uaociated . .,ilia "':q,;osure to cada!u1111 

OI"FICL>.L C•:•UP.'T' REPORTERS -- C.A.T. 



1 t.d!l·l 1 t. l:l;u; IJ<lii<.:U l.i <u .i l y t h11l 1.; r· "'lilly a v 1<11 y n• 1 "ut"cl l>l 

2 ooy. It;~S•cr<lllt<ilned in ttl<! Klclue~· clOd lhet· l:t:>;;u.£,'%, .'.u·l, 

"· ·etl!lat.hm tis:u1 .i.e; qu.i.te l·:>uiJ. The h<alf ti111"' -- the li•"" 

4 u yet ~id of apprux!~ately half of it is ter1 tu 10 ~~at~. 

5 nd ~o ln the t.:o>se uf cadlllluill e: .. posure ooo,: u( lh<! 1-'< iuoctt 0. 
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10 

11 
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VCUIIIIUlation. 
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J'!~!l";;~ ~-~!J;:~.~~~~A~!&ltJB~'i'~5t.l:l;;:~'~·l!c:t~~'e!.i:;aiue!•EZt:lf!i!'o;~"'i~~··J 

···us~''"'lili'.it':'t'Uniiai'i'fl.l~t'IQ.tfit>C:at:•ttiut;tl!!~<'¥wHrc-tf'\:'liiilit~:-t:'filar.ti:c·~~il·~ 

.c1~'i'~.f-R~~""t~;f;;;;-ta.~,;~~~~;;,;~~~11''J.~~:«r•I"a~aiid'~~lu<:ij&~;_.rc..,j 

- Jflil!li~~.!!~Ji:"M*~~!~i'D.iil'::l:l\i~I'UM:~&Uay . In the c !is e <J [ 

C f ec l11 • ~(''if:taii'Fl8'18..,..,ll,ftebWca·-,,troc';'!.l!<UUlljtzdev.e.,l..epa~t,a 1 
-- ''•'~---::='~"%o~-i-"""~'c""•~'._Cf,"•(:'£;,<i~!£:.">'•~·-ft'J§it)..4Y."'-';,.~· , ·-m,.:.;~0;.5-f3L-"f-'.t,-;._i0i"'::~ 

_,;rei1Vs1~B~~-~11!1';;1~~;!~'!t'.~~Jo ~'*'K=~!!f~-jJJ;;r'~fi~fvs;!<!::;1"1 

~:t<:"\fdt1~~'h"77ifar~• .. ~.l!'~~t:~!:'"~\i::~:&-:Pf"'o~g_~"~:;Jcl':~=~!..!II'!,F:&& 
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• 'rbat'ill fine • And ~• ~auld llke to focue un tbwse 

. f i111ary conceruu. And I would like you to urH.Ierstand t hilt 

5 '' 111y cantinu.l.ng quast.l.ons reg&rd!ng tb!s and other 

6 ubstances whcu.a I'a refen:lng to prllll<lliCY loxlcoloy.ical 

7 ffecta, or tox!colog!cal effect, I'd like you to res~und 

8 11 the context u f what yo1u· v .l.ew to b• oq those pr huu} 

9 <:ern11 with tbe un<hu;sti111od.l.n9 that thy are not all of 

10 he effects? 

1.1. E.lt~tctly. 

• Okay. f'iiUJ • 

lJ Are you aware of aay doau.eata tbet reflect 

1' in9 been or cont.l.nu.l.ag to be present in or around the 

15 u.t·face .l.apouudlll!eot at I!:Jo:co Haus!lloa hc!lHyl' 

16 

17 

19 

JO 

• 

• 

• 

Yes, I all. 

And wbat's tbe baais for your atateaeot? 

Are yo~ aware of eay doeueeotatioa th~t 

ltff)J!IIillf-)IJ.'I'I>•llllldty of cada.lu. ia oc near tb•· sul:'(<>ce 

holllcb? 
~ 

~--Ilea been so- test Q41rforlllled by 1o'adswo1·th 

~.~~<orator.l.ea wbare they io fact tool!. soil fro11 the 1 a<Ju'JU 

d.l.d ~o;llst is called <Uld &1' tolticity test, wbere they 
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VALIIIl!:lilG - IHII.I!:CT 

vl•h watE~r tb®t 18 sllgbt1y acidity and tb•n tb•~ 

Cos: ti:M IH:esence off dissolved cadJIIIitW ln the 

luld tb<!!y found lt W'as !n li<!'ed l<IHt<'hing fro111 the 

oll. 

• 

III&CK~Jro&md c:oilCIIII!U:rE~I:ioo llll ~-rally bolow ten part11 Q•r 
~ 

~;;~~,:;~~.~l[~~~~!I~R~Ji:~~s;;~"~.tg.,..~~~t~~~"l! .. r2,;;/, 

All right. I ask you oow to focus now on lead ds u11~ 

Do yo~ kftow the priDary toxicological effects 

sociated with huaea exposure to lead? 

&Dotber toxic. beevy 111111tal tl:iat tun l.>e.,ra 

OFFICIAL COURT REPORTERS -- C.A.T. 
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3 
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10 

1! 

!l 

13 

- !; ~ '~ 

t~M~ liti!ld of ''et:f'Eicts ~tllsoclated wHh lst~d <H",. tn'illlcu·u;· 

on 

apcoduct!oa ~(fecta of lead exvost.u:e, and "'!so k'"'l7dffE¥~• 

• 

However, in the case of lead probably tl1e ~u~t 

!1.1111Do>rtant. toxicoloq.ical effect. is .l.ts pol! Sible to.dci q· tu 

ildren, because children bave been shown to be 

rt!cul~arly IIEI!DIIIitive to lead fur several reculonl\ll'.·. +·~ 

eber one, they g~t exposed to le~. or part!cul~ 1 d 
-··. ·, . ~ . . . 

n soils, they 9et. exposed to that io far greeter &80UDtaAEt 

adults would, Adults have a b!qher body we!Qbt, so 

15 at the cunceotratioa Uurt you get out ot that expusure 

17 Thirdly, they actually absorb lead for iuto the 

18 astroint.estinal tract at a tis. greater rate than ~clults 

19 They also do not sequester the lcuad into the bone "''; 

21 .I.e the bra.l.n and cs~:uut dallllage there. 

22 y, the overall sensitlvity to the ef[e~t• 

25 f[ect ln developaental &t~yes 1n children 
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7 

10 

ll 

h., t lu_.e,;l:lolu qalu. So, .\yaln, lt ls uue c•f u,.,,., 

When you s~y you refer to irreversible affect in 

I alii not sux·"' I 

rst<~nd that. Can you eAplaln what you sean by that? 

When you are talking about toxic effects, as I 

tloned at ~he very beg!nnln9 of ey testlaony, o_. 

he thln~:,~s is bow IHtr !o.us lt effects dUo tiler. The 

14 riteria would be bow irreversible that lt lm. 

1~ No~. as I llllliJ have lllentioned earll~r. can~er la nut 

16 l'l''!!'ierslble generally, it's pt·ogLes&>!v<:~. --

l7 

20 

.n And whatever deficits have been 

In tbe developuental stages, you retain 
.. ·, 

·-...,...:-• 
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.'1.11 s:- ight. And do vou t'ecall fl"Olll yotu: r:ev le"' o [ 

1 cu111eots any that relate t.o t!Ht prop.ensity of l..,ad to lo~ 

9 res, again, I would n!lfer to tbe W.adaworth Labot·o~ Lvr; 

.!0 port where EP toxicity, which show all9bt toxicity water 

11 wHb tlae soU ~~~:~c~~~~~\!'~l~!.~lid'ITI!i"i~~wa 

1~ ~ 

13 • 

14 chrosiua. 

15 • 

16 ssociated to the exposure to cbrualul!l? 

17 Chcoai~~a is, ot<;ial.o, • toJ&ic 111•tcal that can be taken 

In the case ur anl~dl 
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One of the thiuqs that we have to nill!!le®~b<u:· dbout 

\ hrCE~~iua i111 that it ~;dst iu diffenmt cht'!l'lll<:<t! !on11atlun 

G hro1111i11111 ve~;aus triv~tlellt dU:<>IIII.i.tAlll. It btu! to do ~olt.h ,. 

9 s gre&t4llr th~o toxic:a~ of trivalel!llt cluoaiWII, ~l.'fi1li~J 

l o ~~':'~11i,laf:g~!~:i.!III.J'. :~.~,"~Jf.!.! ~~!c ··EI.!f ·~t.;: ~.!'~:~!~"'tcl:!z~,!ioitiiiiM!l!:$::·t< 
H 

12 
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i4 

:!5 

f'rga )'0\U' I:"_,VJ."'w of docWII•mts, do you 1:"4!CIII!l l<Oad 

MiD<; or i:l4!1ving L"'en pn::seut .in or iilroWJcl th~ ;;1.u face ·~l 

tll111 Ohio Ha1:u~oillon l.'ttc .Hi tl{? 

A. I \IIAIIIIUI you IIIIU!It be rO!Iferr ing to chro•iu111 in th.i.s; 

particular case. 

Q, Did I s~y lead? 

A. Chroaiua, yea. 

Y111s, again chroaiu. ia present in the soils 

underlyin'il th«~ laguoa at high levels. 

Q. And what's your baais !or that? 

A. Tba basia for that 111re the -- I l guess the Weatac~ 

report that we referred to earlier, both ti:le 19U a.J 
the 1991 versions. And thea in addition, there 1~ a -

one of those comprehenaive ~ater aonltorin9 

e\'&lUlltioo reports, I belie~r·e it's the 1988 oue thdl ... .., 

cooceatratioaa in the soils. 

Q. That appears at Bxhibit 111, the June, 1988 r~port. 

do you have Uuat ill front of yout 

turn to Pcoqe 33? 

Q. Did your r<!l'i on -- you referx;ed to this do<.:WIIt!IIL. 

Did you refer to <~n}· lnt:onaatlon on this page7 

Ol."l"ICIAL COI_!RT REI?QIITERS -- C. A. 'l'. 
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1'5 
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20 

21 

A. lrAill, 1 tillnll: on~ of the relevctut. s•mtences occtH ,_ 

Cdl<.li!lllUIII, 2630 j.HH"ls pee fllilllon foe dH"OOILUIII, !'l,50il 

!J&cts !)<BH: 111illion for lee<l. 

Q. For S<!.ch oC thos<~> lavel15 you're ruvlewlng then!, uo 

A. They <~11 do. 

background levels, 

lo"OU.ld be of b&llllth 

levels that -- they'r<~> far &bovel 

and they're &lao above level•_th&l 

concern. 

<.l;ata ltself and the analysis of the data, can yo~ tell 

10hat type of IHIIIIIIpl.i.ng for ~~~etals, H any, was done 111 

A. The -- not u.nly w;as the soil itself:. ;analyz4!1d (oL· il:.; 

-tal collltent, but there were a nulilber of grounchlat<tr 

in the wells !~lately around the 

I think the oue tb.l.ng thmt did not dP!J"'-" 

you wer1111 to drink the ;,atEu, whmt wuuld be of I!Wiil 
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10 

11 

15 

1.6 

17 

19 

2.1 

~ .hi the total aetal coutent tmd not so 1111uch lh,; 

Gist il!l! the wate1 <!S fjn., particulate . 

Q. When you r<~ter to dissolved llletCil£1, iC lt's not l 

tl.l!>&olved particu.li•te, 1.1l<1l iii 1t? 

least the \oiay that it wam descr~d for 111any of the 

toaaplea, fOU actually filter the water very cacefulll I•J 

the water. .\nd so what you are getting are those 

aetals surrounded by aoleculea of water, 

Howevec, t!Mt water that ll'OU I)UIIIIp up fro11 the wall 

also cont.ctiue particulate -terhil111, wicb are very 

fine; in fact, are not viaJ.bla to the eye, but you kuu10, 

could be s&&ll particlea of aetals that you should also 

include in your ~lysis. 

Q. .Ul r.igbt. 

!:.he 11rea 1n or around the stu: face and 101t h 

1988 that had hlgla levels of vaci.oull 111et~:~ls n~pot·ted. 

OFFICIAL COUP.T I<EI:'O«TEIUi -- ·c.JI.,T • 
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And so, it occun:ed to - thtH parhiip!i th01t Lnitial 

st1·ike those speculatiow;. 

different: 
'f 

reportlngs. ' 

I'm. BDmt 1 TbanJt yo-.a, your Hoaor. 

0. Dr. Valb*rq, I wamt to place before you an exhibit 

of the Defendaut. 

I direct your attention to Sxhill!.t I of the 

A. Yea, I have Page 1-J of that exhibit before me. 

!a thtt titlo of the doc~Went tluit contaiu:; 

O~ICIAL COURT RSPO~T!RS -- C.A.T. 
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:;13 
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l5 

SO.Us u4 Sludqes. 

Q. Okq. And what 11> the title --

I'm. !lEAN: I 'Iii! suny . I dicln' t get the P<i<l~ 

reference you are nuuHn~.J Crolil. 

~ttacheu to the tranalil!ttal letter ln Exhibit I. 

Tim WITNSSllh Table .1.-l. 

cao you look at the title of t~ docueent 

A. .f. 
jlj. 

Stabilization Proceaaees for Closure of the surf~Oiil ' 

!IIIPOundlieut at. t.be Wl.co Kous-are~t, I!K:orporated 

Man!Uon, Ohio Facility. June, 1990. 

Q. AU right. 

-
HR. IIDEih Your Honor, doe111 the Cuurt have a cop~· 

of tbia? 

for the first t.l.lile thi111 1111orn!ng for Ju,;t " 

And you've read lnto the record the title of it ~s 

Ol"l"ICI.U. COURT REPORTIDU:l -- C.,\. T. 
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16 
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i 
34 

VALBERG - DIRECT 

under di:~cue.siun, <Ju you know? 

Q. Okay. 

Now, the categories of that table, I see the 

eonst! t.uent. 1.1.nd under tllat ctsdllliWII, beAaval<mt 

Con~~ntr111tion for Characteristic of !P Toxicity. 

Do yon see those? 

.\, Yes, I do. 

Q, ~e you familiar with those ter•s in conjunction 

with the saapling of materials iu soils and slud~es? 

0. All ric;,ht. 

'fou'v<~~~ just flnisllec.l the discl.laBJ.on of wllat totdl 
r 

~~~~~tt.lllllll.~ling analya.l.s ent11ils when the tHIII!IIJle i>~ f r ""' 

·< ~ '")"iter <H" ~oater uouree. 

'e~'f:JL explain for the Court what doas total metal 

Ullll~!&- ellitail 'i.ilu:m the t>a111ple iii uf whtlt 'a been ··:1 tl·'d 

·"'· Agaln, !t cefen; to the filet that rou'te lookinq 1 ' 

OFFICIAL CC•UHT REPORTERS -- C.A.T. 
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Q. Okay. 

where you 111ix tb"' so.l..l.a with water that b slightly 

~;~cldic, IU!d then yo11 look ·!or the usouat of -t11ls in 

Lhat soil that dissolved into tbe water th~;~t you &dded. 

l\.. There lire c!uilracteriat.l.c conceotratioru~ that an~ 

are -- those partlcul~ wastes then have the 

Q. All r.I.Qht. 

Looking at the row now, the data in the K·ows of th" 

uader two coluaa be&din9s £or the 

You stie that? 

~'="'-, .•. -: .. : 
.,l[»Jt- la'CIIIfWIIed. by tbe ref411rern::e. Do Jr'OU undcu:s tc~nd " . -

!U 
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lt.> 

l7 

18 

19 

20 

23 

::s 

within tbe soll, and they're expressing lt un a 

sllll<,U:Oia per kllograa baub. 

And so tbe term h<i!Xiivaleot cbroa.l.WD is a ptu:tl.:uld! 

cbellilical species of cbroiiiii!WIII. So I b4tlicn-e they vut 

N .A., Dll<iHuting not applicable, in tbat coluii!W to Ill,. an 

that they just analyzed for tbe total aaount uf 

cbromiua. 

Q. Okay. 

Q. U1111-laU1111. 

to si)Geiate it'l' 

to llllple~~tent to 

Q, Now, c411n ~·ou look at. the table and gi.v"'! ae your 

opinion as to the nu• .. rlcal <lata presented thee<!! d>i '·'' 
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10 

11 

14 

15 

16 

17 

18 

19 

20 

..,.., 
•• 

2J 

tox.l.coloqical c:oncerms you have, if dll\''l 

A. lollllll, f!tst of 1211, a )OIJ looP<. at th" 

concentrations of the getals i11 the soils. lttus~ ~w~e 

Lb~ cuncentrationB that I ~as re[aLrlng to e~1ller uo 

Hll'Y hlyh. And so the <.,~uantlty of "'etals in the <>ullo 

an:s, you know, definH.ely elevated. 

The BP Leachate coluan, as we aentloned eacli~r. 

defines to soae extent how this particular procedure 

sight dissolve materials froa dissolve the metals irt 

the Leachate conceotratlon is kept sa hiqh as a 

characteristic l.e'l'el to deten~~lne that that w•u1 a toxic 

substance by what is now called T.C.L.P. Leachate 

pt·ocedurea. 

Ia the case of chrouiWII, . H. doe& looll: like tht~'i in 

fact asalyzed leachability by chromiua species, in thdt 

they have lUI entry !n the coluan that says th&t the 

aas~~ ot bexavalt~nt chroaiua leaching froa the suilu 
-~-:tot-_,·:. . . , ."",.;;: 

£;!",~~tection ll.!ll.l.ts. Ho1o1evec, f.ot· total . I\ . \;._they d11o have that as lettcb!ng bdow 

· dlrtectioll lWt.: So we really have no lnfor1111atlou frr,,.. 

that colulllll au to the propot·tion of bexavsleut .chro•iu"' 

ln the -- in Lhe Holts. 

O!"I"IClAL l'Ol1RT R!::PORTEJ!t8 -- C.A.T. 
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:n 

which is give11 in the lttst <:O.I.WIIn. Ho~aevec, that does 

provide for us evideDC$ that the lead is in ~ ~obile 

foc111 ami can in fact leC~~cb. t>ut. 

~oveDSnt, agai~ fine particulates of these aotala thtt 

" could b4l c0111:l.ng out of the ~roils in the L4UIIchate 4 
il 

Q. In e physical or cbeaical aenae, to your knowl~ye. 

ia it any II!Wre di!f:l.cuH. or -- let'111 call .l.t, :l.lil it <W} 

less Ukely for a paarticulai:e to IIIWVe in the -- lo ~tn 

dqueaua fora, withiu an aqueous fora thaD it would ue 

Hl 

for 111 disl'llolved IIIG!Itml to I!IWVGII :l.n lUi aqueo1u1 -- withiu au 

TRB COURT: I think --

OFFICIAL COIJRT REPOit'ffiiii:S -- C.A.T. 
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lJ 

I '1111 aalting if .in his "-"P•n le!H:&j dlld work, he • fi 

Ph.D. <tlld hils extensive training in tbe selences, lu tile 

pbyslc~l sciences, ln ebeaic&l sciences, aut! fcaukly dt••J 

has reviewed a lot of data. 

It's on that basis that I ask the queatlon. 

THE COU.ilT: .ue yuu luJk.l.ng ~o~hether different 

kinds of aetals move differently than other kinds oft 
' 

lllet<&la ln --

I'a surry. 

15 !'111 asking tor a clarific&tion aa to tl:le st<tteMentL' 

16 he Wlllil aaklng eilrlier iibout wruat we -- what he derlvec 

17 ira• a pt"esentation of the dat.a hliil sees bere and thctt 

18 he • 11 seen in other reports bocl:luae I want to e leu· ify fen 

19 the Court. Dr. Valher9'a understanding as to tb~ 

JO p&QPeH~t;l(. of -- tl:lat • a il bad word -- his w:u.lertt ttwtl iuy 
. ~ ·-~· 

21. .:':·~~ ;.~~r the fon111 in which tbe -tal is pnHumt, .~., 
:;!J .~~-~~or as ct <.liallolved ~~Httttl, Cor instance, cuul'l 

. - ::~;_~~·:;..t. ~ ' .:. ~~ ~ .. 

lJ ·•• {"'alll.llt~ II!IOVe-ul .i.u ao. aqueous solution or whether 

i4 it's aix and one-h!t.l.f tlozen in tile other. 

THE COURT: All dyht. 
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lS 
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21 

1'111&1: -y be w.l.Ulin h.l.a ac.,a of ~rt.he. That·~ 

· 1110t ~ ~t.l.on lle<tling with the w:ay <J& oun<.l\iat<;u· IIW>~s. 

It'~ a different qu~stion. 

'l'!'m comrr : Well 

!flt. DEAl!!: ... -nic:b h•'m not an ~xpert • 

Tm!! COUH'I I <loa't tak• it to be that w~~ 

tclllte it to be a quemtioa !DOni about the quality of 

MR.. tmn: Tb&nk you, yo~ar Honor • 

o. Yom u~ratllll'ild the qy-t:l.oa, Doctor? 

A. Yes, I do. 
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Now, I w1derstand fn.>111 your earlier coiiUJ!ent thilt > uu 

have Clnll!' this mornlnq n~v le~o~etl .. my !JUL tlou of th,;; 

- supportl.og dtata that ls eltluu· <ttt<tdw<.l to this docu .. eut 

used lu support of tlii" tabl10 to co~~~pare the tdbl;, willt 

the underlying data? 

A. It appe1u·s that, ~·ou know, lhe dat.a tllat is on Litle. 

table hilll appear>&d in earlier docu.ent& ao that I 

prob<ilil't· have reviewed tlloae. I have oot cav1M~ed any 

of the reaainU8r of thi~ docU~~~eat. 

Q. Okay. Fine. 

Before we tWVe on to ca review of toxicolQ9.1.cal 

effects and risks associated with the v.o.c.•a that 

identified here, I wonder lf you could state for the 

•:ourt any general pheuoaeuon that are associ11ted ;.ith 

tox.lco.l.oglcal view that you h<wen't staled earll•n that 

you deea to be useful knowledge for the Court? 

A. 

·····~ 

~!~~.~ft~"'!&Q~~·:~f.e;:f,lt't;~l\w;•,:;:;~;~tt~Fs~•·.!;~!I"•~£.ea~tuu.l' 

~:::;m•~•r;.:~.~~-1~;r~~;.~'~:~·~ . .:+;5~if~"r'2x~{f,t-t.~,J,l"J;,~:lt.t,~~J, 
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~ ·. J.lliltEillrf <!DElli · wH.b t.ilOIUI !Bil.Z){IIIEL Ill/ a Ulllllil • 
"''• -- _- '"'-.. . ' - -· "' ~ . 

I did want tu -utlon U1at because lt bears upon 

raon-toxlc l!llt!!tids !coa ll!gllly toxic cJnell!, <Had because tile 

category u( int<ilrfaring wlth exu:~·- systeas lu tile buu}, 

that :l.s believed to be tiM I!IEDclumlallll by wbich tbey "=""'' t 
their tox.iclty. 

o. All dgbt. 

questions concerning TCJ!I, not TCA but TCB, aud 1110t Df;E. 
i 

You got thmt? · · . ~ 

Oo you know of any vr:.UUcy toxlcolog!cd etfkt.IJ 

that ;u·e aasociarted with hUIIIIan EIX,I)Oliii!U'e to 'l'CB? 

A.. Haybe I alaould begin juat 111 little bit by talking 

fatty ~tances. And to tb111t extent, they -- tbe!r 

uecbaDiaa of action is different tbaa the ~tals. I 

jQt IIIMAtiolllled ll lll<l~~Mnt 11190 Uuat. tbca -tlllii .I.BJtor<~ct 
:--. ':"-~'~ ~< .· ~!"':. .. ·•· 

c*:~ :.::::·::9~:.~.::: ::~se they. n soluble in 

fatty ~~1UWe111·, U!ll.llilly lnteract w.l.th tl:i<l!l -!!Wnme of 

the C9ll. The coating of 111 cell is <alll oily -111braue 

that has within lt ouuay protein iiiOleculea L111portant lu 

OPf'IClAL COllRT REPO!n'E:Itlll -- C.A.T. 
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tM SWI1111111 functioning of. the c:ell, and ~ohem thes~t 

volatile organics dissul•e in lhat llldlllbcaue, th<!oy 

is one of those .:.:o101ponents. 

The otbec thing that's cbaracterlstlc of volatile 

organics is lbal tbe~e are occasions in whic:b tbe 

to.-dclty ls e.Mu·ted not by the colillpowad J.ts<i!lf.but 

because the material gets to the liver, and it yets 

.et&bollzed into toxic coapouads. So that aa opposed lu 

the situal.i.on with -tail11, where it's usually the J~Mtal 

J. tselt that is the prilllllu·y toxicant, ia the ca- of."' 

org•Dic aubs tclnce, lilts the vol;atile org~Wics, it.' a 1 
i 

latereatinq that your liver •ctually -tllbolizee thd, 

and that 11ay be the source of the toxicity. 

Q. Cao I stop you then&? 

A. leg, 

Q, When you say that it is ia the liver that the v.o.c. 

-taboliaea iirto coapounda, what do you -•o by 

&bout? 

··.A. ·:-,titlla that is lo s~ty thv chea1cal reaches the lhet . 

an~ because tbe livo:.t baa var!oua other eozyiHUI that C..Jll 

actual!~· act oo lt, cheBic<~l yroups !iCIII elthtor ~tddeu 'u 

Of"!"ICI.A.L COURT REPORTERS -- C • .\.T. 
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Q. All right. ~ank you. 

!llow, I would like you to contlm.ae with yua.u· 

stat~a~nt concerning TCB toxicological effects. 

A • . 8'l3w¥,;:o:ne:"O'r;;.~ttl~·fllt'!•.ilr:y.·.· .. t o<t!.~.~.l.~?9l£J!:I;;,c;~og:t~j::·~11'C:'!:!'!'i~·:t~~>:i 

~!2AQtiiilthetrc:•P..tr4rl'i•~'l'VC;!i•·.tt~¥li'!'!IJ:B~~~~~~~;rq~'ll'i~'~W.ii!i:t£~ 

~~!r!-g~,!cl!i.'!~.!ilit;cilf~;,Ia'~:th•'·ce:t:Ifi~~~., ·~tr:':iieF';~f.fi..,~·o~ffer;-;:w 

pcl-&\1( ;:;l;.~cti'i.~icaliCll!!~lfcec_t,;d.l•cciil1::.;d:bll!!c9lJ.vll!!r·;·~•·•d.,f;c• 

~;~~Ju;.:;om-t.!~mre&uF~~'lfil'co~~f*'~t~•-:llliifl 

~1'+Wiuei-"1~liei'.i'~ 

reduce• fwac:tioai119 of tbe iaaU£1141 syste1111. ADd also ·rcE 

bas au iBpe.l.~at of developaeotal effe~~~ ~s determined 

of tbi111 volat.l.le organic are tlio1u~t carc.l.noy .. nic e f feet". 

OFFICIAL COURT lll.I!!POII.'M!:IUJ -- C. A. ·r. 
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tbat bave to do witb actudl toxicity in the liver. It 

so1111o avldencu tiHat, you know, TCE causes daaaye in the 

-tabolJ.zed ln tbe liver, they circulate to lhe ld<.lue~ 

1:outa by wb!ch th<ay 't·e excreted frooo the body. 

Q. All rigbt. 

l 
Froa your view of docuaeats, do you recall doe~nts 

j 
or data that address any levels of TCB that are or have 

b4ien in or eiHinat!Dg froa tiM surfaolll Ulpoundlllent · .. t the 

Kaes!lloa facility? 

A. Thera were docuaents that indicated that TCE is 

found -- w&s fow:ad in laooon waters when t.bere ~>&II .,.,. t "'r 

. soils, and there is TCB found in the groundwater well~ 

the viciaity of tblll laguon. 

OfFICIAL COURT REPORTERS -- C.A.T. 
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b7 wbicb fCi! can ce.~~~Uve .TeE C.n.>!ll waLer, "'nd unce "'<tl•n· 

i~Bo .iu· .IUio.WidecQr,cmmj <i~uHet· £}'ul..,m, Jto: .i.s. ''9ct;;;be.i11Q' 

Q. All dgbL 

hov<S1111 iu, or ill the vic.l.nlty of tho facUlty, levttb of 

A. Yes, I bave. 

The conceatratioos both that wore in the 1~~- ~d 

in the qrou~ater curreatly, tbat'~ iR tbe -- tbet 1 
i 

Q. All r igbt. 

!'d like to direct your attention to 111 discussion of 

TCA. 

. " . -""·-. '· 
-~' ~ver, lm.l.llllal experb1eot111 h&VIil sbo\0111 it can 

In !ldditio11, U: ~·ou IIPPlY TCA to bacterial l>lySt«lll'-' 

OFFICIAL COUR1' REPOR'miiUl -- C .!I..T. 



l 

5 

6 

7 

9 

10 

11 

13 

15 

16 

17 

18 

19 

ao 

21 

22 

23 

.::5 

Wild <.~k for autatlona, this is the so-called AU![! tes L 

tor ~t~.~taticlty, 1 t is fouuu TCA 1:; autoqenic. •\!II.L !:o 

there is. au•-= concern f,H. po~;slbla yEu.tetic <!ifect.~ 

ari~; lng frolll. TCA eXIJ051u·e. 

Q. All right. 

Based on your t·ev.l.ew of docWI!ente and data ln 

tbl!i -- your preparation for teatililony today, do rou 

~:ecall see.Lng evidence of level!i of 'l'CA lMIJ.ug .iu or 

eaanat.l.ng out of thu surf&ce .l.apo~nt at Eltco's 

Hassillou facility that Dose concern for hwman b@altb? 

A. Well again, tbe levela of TCA in the -- in tbe w~ter 
0 

" of the la~uu .. nd in the underlyinQ aqui.t:er, I HIW the 
i 

shallow •ells ln the vicinity of the lagoon, those aie 

ueUn.Ltely far elttvated above backgrowad levels. 

ltoloolevet·. because TCA is not a c:arc.hxog~ID, that those 

lsvelas -- I -ao, tile cUL·~:eut claas.l.fJ.cation of l.t is 

not 11 carcinO<,»en -- tbose level!! 111re p.t·obabll! not o! <>>; 

Q. All r!Qbt. 

"-:. ........ 
. j;-/~-. ,'.· ~--;,~":.~";. 

·~e~-;;:: :::·:.:·::::1::,:·:::~:· .::-:::::, l" 
. ~ .... ~~!or liJIIl. opinlon lUi to ~<betbec Ulia !~:~goon loi&ll tlte 

:>ow:ce of tlust &Hu·t.i.culcu- TCA that was Slliltpled, 

Ol!"FICL\L COURT RBPOitTElitS -- C .. \.T. 
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Q. All r igl:lt. 

Turoi~ now to OCE, 0 as in Dav 1<1. dt> you know the 

priaeu:y toxicolog.ic01l effects that <tee <~ssoci.tted ~oith 

A. y.,.,, 

X"Q'al¥1' .. "fn'''l'ti'e:Pcli'li~''()ftrocz:,,i t-~,1£''"'' !.~!!!l.i,&:,Y t_ox:.tn":ii;;'§ A11<.1 1 ,, 

the case of DCE, wa have soae evidence that lt's 

c•uclnoqenlo. It '111 VGu:y definit«~ly oarciaogenic in 

<.levelo&;inq !u111111le anl-1, c:~oo 1110 lt halil not onll(· Cet:.;l 

tox.l.c.l.lt.y but d411vllllopaental tuxic.l.ty. 

Qa ~,,J.-1:, 

'fit~:i;'(-. -y nlo<loh ba<w- DCB ,,., TC_, ,, 

·~ . t .·~tii!ICB 111m! viuyl cll.lorid111 are all on the !,JilthwCI\ 
•''- t:"131<" •; . 

'"of M ~adathn1. 
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(irllt to OCE: ii!ld then to ,-lnyl dtlurh!e. 

Q. Bused on yow: f~U~~.iliaLltj' \Olth sa111pl.i.ng ~olth 

~valuatlnq v.o.c. paraaetecs in Stlfllples aud ~our 

knuwlooge uf this degradation !He of. TCE, l;lt's c,!ll 

it, with the presence at DCE, ln t1 sa.~~~ple, does th lo 

indicate necessarily that 'l"CE that this hud slart~d 

out as TCB and is now ~109 -asu~;·e<l liS OCB? 

A. Not necessarily. 

There's no particular way to determine that thl~is 
12 degradati0111 product or was there -_-a OCB "'hicb is 

initially. 1n the docu-nta I reviewed, there wa~ 

4!Vidence that DCB was present in the ~o~aters of th>'~ 

lttgooo. So that it awe~trs that la tensa of ;,hatever 

there. 

fro11111 the OCE that was origi1ually pnu;eut 

<111d SOIII<II of lt llllill( u~ fret~~ deqco~.dalluu 

Aad 00 you r"'c<tll J:L·oa dot:WIII!IIllH that yuu'v<,~ 

rev lewed ""elug data iw.l.l.c<tlin9 tb"' pntsence of IKE 111 

Ol"I"IC!AL COURT REPOI.!.TEiUl -- C . .\.T. 
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Kaa~llloa facility of Ekco? 

concern tor buaan be~ltb7 

Q. All d<Jbt. 

A. 

Finally, I Wiiinl:ed to <aak you iibout ow: seventh 

Do you know tbot pr U..u·y toxicological effecte _ tbat 

all!lloc iii tl!ld w i tb e~w:e to v :i.D.y 1 c:bloll.- ide? -· • 

:~::..._'""'""' ___ _._-.,,I 
~~:t!.1:r:t•:;;l'l(;~~~Q~L~;:c~~-~tv:ac~z';~~-·E~ 

~~~:;:;!~:~t~K!;Iy;!f~.~~J!lJ;~~!~It.:~'W.IBUCiit::~~~il. 

iir"~~~~IJf"qi'~i~l'r:::o·t-:I~&&e~~umm;;i~~" 

~llor&lYJ:o~asi'rao;l!:~"~~~~~-l:'!ii'~!o~"¥'E~~,irY:mYz~12RJ~R~-i~-!!:, 

=llllii~1calu'l:"~-l,Ii:~~~~Al:t"'-~f~!;:;!llo,~<!~.1~11!:l.W'"liv.~n:~ 

~g~'&''•' cai'W"ifti'Ct~'"otliira~ IJO';}};!Ui'll'"tW):d'!J:'oa&:;tn~J) 

flbTo111is ~:u1.d lwag eapby~WB&, which ;;u:e 

procollllll- ill! the lung that inhibit your abi.l.it); to mo•.,-
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Ill the case of aniaal exposure, again, a V3riet:r of 

llver -- I -~~~~ a variety of ctutcers have been caused; 

bladder cancer, liver caacer, brain canc1u· aud l}'lilpholllii. 

an!aals, tbet is to say in tbe feaals aniaal, the 

pL·eguant feaalo aniaal is IIIJq)Osed to viorl chlol:' ide ttud 

then that expo1111re stops, there's an increased cham:"' "t 

canc~o~c in that offspri.A9. So th11t that was 1m exposut·e 

thMt ocou.n·ed wblle tb4o a~aiaa.l will& inutero and t.hen 

expt'el:lllell 1t1utl! lateJ.· .l.n life o~We the an.l.11al lla bot·u 

.and lll&t.ures, a.ad 110 forth. 

; -~ ElZt.~:*"'~·:w~~~.IP~~JJJ»l.I."!'t~-,:~q:Ju;~r1~.~?::'5fiJie1'i'' 

.,:;,..,. llllli1il r<~·.aoll·,...;· ·'COiiKitif£'.,.iiFi'""'""'1D"'"""'i ·c.'.·"•Vei"''• ...,.,.-1:41ir·•h~e!II\111Jil!-.. .;.&, .. '!![.,.,...,__ · ·· · .. .._,,..c~_.,·!<!'!., .. J)!;,,_.._,., -·--·'·"'""""·'· .. --' ........ ><·"·····~' 

.··'f"~:c.§!~~-~'11~P:i~AH!!ns~c:::b~~!lt.Jl:::S~~$.;)!~;J~- s-m~f"!':/;'.iulietk-1 
. 

Jl 1!!1~~:-.t.!!•r:iai.Watliuc~. 

data, via:~~l chloride belng and/or having been ln ur 
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glrOIUII!IWI!I t.EIU" • 

Q. Olt11y. 

seeing ~i~e of viayl chloride pr~a•nt in the 

qrouudwat~r aurrooRding or near tb• Kaaa!llun !ao!l!ty? 

A• Yeill, l did Ill- t.hat iD the gro~llit.<~~r lllilliiiPlH. · • 
• . , 

Q. All ri~t. ~ 

' Mow, wHit C41CiJ&rd &ad CliiD :ro~~a brCMk it dowa for 

A. r~a. they do. 

. la . ..f4MR, v!ayl ctaloride WIIUII 1110t Ol!ll:f detected in th•• 

''ji~~;_~'·JJ,I;;-~1 D--ns, ~:md so forth, tbe onu that """n' 

~.~'£'. t<- hgoon, vinyl chloride w~ae abo detected in. 

. . .. ;~ .. 1~~. it waa· Ohio Water Sl!u·vice Well Bl~r 4, ""<.1 

OFFICIAL COURT REPO~TERS -- C.A.T. 
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21but down becau.<H!l u-f the vluyl dtlorlue content in it. 

~x.cem;,lil ciF!ilJout uiHipa.rll.l"'t· billion ,u., ,_,f <lll~41t,ll.'' 

cooc<l!.rn; .'\~u<F those concentnalious at:e 1-H'e<:.,ut l<a''tite i 

wboev .. l· a~,Jvarently abut c:.lt.>wn this lltuniclpa1 well. bul 

your experience now <UI a toxicologist ln r lak 

assess111ent, o.hat 11ekes you say it was p&·obably 11hut do~o~n 

clue to ~asunl!l of viny 1 chlo1dde? 

A. Only because ot: the substances that they 

Q. Okay. 

aoae photos that were introduced aa exhlblts? 

.. 
detect~ in 

Dues the Court have .a copy of the photoc;u·aplu;; th.t l 

have been uarlted as Plaintiff's l!lxhibit 113-A thxouyh 

A. Yes, I've luoked ~t lhoae. 

O!'P'ICIAL CUURT REPOitTEJ!S -- C .. \..T, 
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"n Ohio EPA o(flcial <lurlw.,J a. vl1.1lt to tha Ha:.wlllon 

And I '11 ft.u:ther repce11ent th411t this h a. photograph 

of aucb woJ.'k taldng pl~ace on and w.l.th!A til& iapou.nd111ent. 

Oo you see in these photos any evidence of the top 

layer of soil being disturbed? 

A. Well, there lliP&HUirlil to ~ 11. pl~ of pretty -:;· ·. 

concent.J.·at.l.on dust rh.l.ng !ro1111 tbo 'l'icin.l.ty of tJM. 

Q. Ulll-bUIIII. 

But, not only -- I'm not aakln9 you really to look 

at tiM dust 1110 111uch as tb41 position o! the ~~~ach.l.nlll. .\ud 

I'm askUi~ you if you c~an seq sny evidence of the 

disturbing of the qround~o~ater7 
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9. ED!::R: I'111 uot <iHkl.ng fox· t.J.s .,,'4)eL·tlo"l, ru•n 

Ho1110r. !'1111 askl.nq to l~ty " foundalion fo.c following 

questions just dB to what be is peL"c~lvlnQ ln tlte 

foe ul~ stateliilent. 

THS COURT: I think you're a11ldng hi• fur 

aoeethlng that's obvious. It's obvious fro• the 

pbotoqraphs that the groundwater is baing disturbed. 

!ft. IillER: Okay. 

g. Dr. Valberg, based on your recollection of data xou 
$ 

have seen -- and !eel free to request and review anYf 
~ 

documents containlog sucb data or data analysis -- oJ 
you ntcall whether there were s~U~Pling resulta · aho~o~lny 

the presence of ~levated levels of auy of the substanc~~ 

10e've just disc~assed, any of theue seven, in let's say 

the first -- the top thrve feet Qf aaterial at the tu~ 

level of the surface iapoundaeot? ADd by top level, l'M 

not referriDQ to the eabankmeat, I'• talkino about th~ 

late~~ face. 

:fi~·: yooml <nnd toe -•< ot <>••• 
. ,.- -~. ~~:·· _:~'"_ ;. 
- ·aeum: &i111 were that the highest concentr1:1tions fur 

aetal111 aooea.r to be ln the his tor leal upper lay en:~ u ( 

the lagoon. So that if lu~ed the surface that we'r~ 

OFfiCIAL COURT REPO~TBRS -- C.A.T. 
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l~ 11rt ber~~t is the'hiatorical upp~r sucfl!lce of the 

~a, t!Hin the aoils hav® hlqh CO!icentcatlol!lls of thos"' 

Q. All right • 

Now, without asking you tu <~peculate aa to what la 

the <:OJIIIPOII!it.i.Olll! of tbi&~~ diUit that you ieCeL-red lo 11.,1 e, 

I do want to aek you baaed oa your knOwledge oC d!ilta 

obii411.CV~ttioe of what's takinQ plaoe hace, do J(Oli Mli411Vf! 

that eny -- that the activitr b~e c:lmld potent.illlllJ'~ 

!;)0111411 111 co~rD for bum11a !Hidt!a? l 
A. ~u. I wouw 1111\l~ that IIIOrt of hl two 'lolliliJ'III• '!' 

I tbiak first ot 11111 1 w~ld refer ~k to mJ 

rt~11eu-ch worlt that 1 do et tiM hrwaard lklbciol of ll'ub.l.ic 

quite b!IJIR. 

~ Ratioael Ambient Air ~litr Standard tor 

~U"""J~~ b 50 lllli«::t:Q9E'MIIII per cubic -t111r. That • s 
. _..,. - : - f: ~> :·· / ... ,,~-bibb. 
~~;~~·teat to bavG 11~tbie9 that'll! v.h!ble, l{ou 

·. ~ to< ~belv· go up a factor of mbol!t 100 above ll'lo~t. 

au that would brin9 it to fiv~ silligru~ per cubic 
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~~~-'il4!1re 1.11-'CO:m,uidentbll;! in excesa o.f live ,.Jlliyniiii>'J:!Jf'~ 

<::,@11.: liEifer~-TAiiU iio -a- ln (act that <l!JIH tlet H·el.i_ u-('"''', 

th<t, IHJriac!l!l so.l.ll.l o( l.be tagooo, then inhaldt lotvut: ,llfilq 
' ' ----- --- _:- --·- ---- '"" 

Q, Okay. 

And I <HL·ect ~·ow: atte.otiou to the t.tpl)t)c leit •:oLu"'r 

of Exh.l.bit 113-1\. Do you see !I fiyure in the upper ld t 

A. Yes, I do see an lndivid!Jal who ~ppears to be 

stcuJ<.li.ng at the ~ of the ltUJOOD. 

Q. Do you s-an !ndivldual ln the center o( the.---

represented !o the center of the pbotograph? 

-A. There is uOtlleone ln the center of the phuto "l"o. 

Q, And uo you see <:my protective clothing th .. t app.,-dr :c 

to ue on eltber --

HR. DEAN: Objection, your Honor. 

m£ COOitTt I tbOUCJht we were here lnvolv inq " 

~.ltJ fH failure to comply witb r•gulatlons, 

.,:~.~-~~-~li:dehy. 
--~ Are- trying to ll!al!.e out. a violat!cm now fu1 u,., 
~ ,..:, -

Mtbod.fiY which ,tllEt r.u.:lllt~· la bein<,B closed? 

Ha.--EDER: No, your Honor. 

A o;lcynlficaut pot'tion of evidence that \o'<) tJlll 

OI'FIClAL l'<;I!RT REI?OitT~3 -- C •. \. T, 
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thia trial is an effort to inform tae Cou~t am to 

'•nhftnood risk that is -- that is associated with this 

practic.aa of the co111pany, and how that enhanced risk 

durin~ the periods of violations played into the lack 

THE COU~T: Yea, but that enhanc~ risk is a 

specifically toward those who are closing th~ facility. 

HJt. EDI!!:I.t: Okay. 

I wasn't tryinq to establish auch by this 1~ of 

THE COuaTx Tluat '111 who~~.t I was afraid of. -

Well then, I think it'111 be111t if I left the question. 

(lit411Cill!llllll.) 

OfFICIAL COURT REPORTERS -- C.A.T. 



1 

4 A. No, I have no~. 

your opin.iun, did any uf thel!lli St!lte that !lilY llatet"ldl (ru .. 

7 

8 .\. fione 1111:1de thttt st~tt-ent. .~lthougb, the potentldl fuc 

9 

10 Q. But nobody drew the conclusion that it did happen? 

u A. I dun •·t recall thttt <~nyone drew that c•Jnclus.l.co.. 

; 12 

13 the vicinity o! the Ekco laqoon? 

A. As I recall, al.llllo&t. all ol: the c~adlliWII analysis ~o·e.nl 

15 non detect, but, again, that wa& onh' for the d!saolveu 

16 aaetlll. 

17 

HI 

19 

20 

:n 
I 

.H 

2'5 

Q. You wuawered my que&tion then as no. 

ln the vioic!ty o! the EXco lagoon; i11 that correct? 

BecliiUtJ~ J.f :r·ou aslt the general question, i l 

r'~ to-· t~e SOH .. ater frutll lol qround water well \o'Ould 

t!Mre t-8 l!ftll cadm.iullll ln it, I don't thinlt 1 have the <.ldtd 

that would ·roHilly <1nswar th!it question. 

Ol'l"l CIAL COIJRT REPORTER -- C .. '1.. T. 



1 Q. ADd that ~asn't the question I h~d asked. 

MR. EDER: Your Honor, I believe it hat< been 

7 

8 question. 

10 Q. Do you know ~o~hether U.S. EPA t~~t any ti- ever told 

H 

ll 

n 
u 

&kco that it should look for. total aetal when it vee.-~ 

1111ooitodnq the ground water &1111 oppofi4ild to disaolvct4_ ,.u 
A. I don't recall 1111e•in9 aoy corre1111poedeoce to tbat ~ 

15 Q. Do you recall seeing sur correspood~e froa Ohio EP~ 

16 wherein Ohio BPA told EJtco tb~:~t it. should IIIOI!llitor for 

18 A. mo, I do not. 

20 

22 

:n 
I ask you to look at the table you wece 

your direct exaa!natioa. 

OFFICIAL COURT IIUU'OilTJU -- C.A.T. 



1 

J I'Ol. !JEAN: I'll sorry. l'ii~ 1-J, yoru· Hortoc 

-! data. that you have seen ln other docu ... ents; 111 t11at 

S correct? 

7 certainty it include• only data that I looked at. I ~~~ 

8 so- silllilarities with dat~t that I l'u1ve looked ~;tt, uud it 

9 was oo that basis I 11111de that state-nt. 

10 Q. Well, looking at the cesultll rei)Qrted there --

ll 

ll 

13 

A. 

Q. 

14 those ue consistent with the U leachate nllll!bers tb~tt you 

lG A. That's correct. 

17 Q. ADd alt 1 Wlderat&nd it the BP lei!Chilt.ll nWil::Hilr levels 

19 

20 

:n 

22 

JJ 
i 

:H. 

oOD.ceut.rat.ioa for BP character ist.ica, or 1:14tlow III<UiiiiWII 

corrtH:tly, i111 tb&t 1! I've got ill waste that teat ctt thor,., 

On'!CIAL COURT RUOlii.TD. -- C.A.T. 
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11. 

12 

13 

1~ Allilo, you 1:!i!lked about eot&ble MliUIIrd!il to cl'a.Udren. 

1!1 Ar• yoQ &ware of aa:r cbildnm tbat got exposed t:o 

lG so!l !a tbc laQOOG at any t!~? 

17 A. I did not read of any cbildren tbet b~d been exposed. 

18 I vo~ld j~t add that, in terms of tbe kind of s!te 

:n 

22 

:n 
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A.. Thill. ~-'lll":!lJ .. iii3XiiiiUU ~;CUIIt_~lilill~fqt.'" Ulii1 i:: i 

Q. Amid Ollftl!ll!iltially thdt 'a " sti:lnd:lrd aet b~· EP.\? 

A. That's correct. 

A. Thi;~~t''" correct. 

•:J. It'll tA stand!llrd -- it's a standiilrd perlll.l.&sll.>le level 

correct? 

.\. It's a t~tandtu·d whose basis ls not only hesltl:l., but. 

Q. 

r 
~ 

prot«H:Utll 

to have huaan healtb? 

A. ~~.Y!!At.~la~c:B!D~Aitiii'l'id!U 

Qa{~:!'~:!;!~~~-'-''R~'tliey?i.'ltifta:::W.l;~~~§;"~-!!i.«tl;l~ 

diM:i:'RJ;l. 

.. 
a: ~sy. rbave I! docusent l would llke to have ~d&ked 

!'111 going to pbace l>efon11 you <a <!ociUI<!Int that I li~; 1 

OfFICIAL COURT REPORT!. -- C.A.T. 



'7AL.8!ltG - Cl!.OlHl 

2 a... !llbicb I wlll d<?!ll.;c lbe fol:" the cecol:"d liS an ""''-'"I:"Pt 

3 fr0111 the l!"e>leral Register of March 29, l'J90 and 

4 sp<o~cJ..!J.cally anrwunc.l.n<,J a flncil rule lsoU:ed by the 

6 wiist.e llil&flii<j@lii<!Ot system !lnd certain other aspecta of thctt. 

7 Could :rou look Ill J.kl911i1 11813. 
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10 

11 

ll 

15 

16 

17 

111 

19 

20 

:n 

I 
2-j 

A. This is fine print. 

Q. Do you have that page, Doctor Valberg? 

A. Yes, I do. That's ciQht. 

Q. ·ADd I '11111 looking at the third col WilD on that Pll9411• ~ 
I '1111 looltln9 at the last sentence of the t.l.rst full it 

• 
paragra.ph, is a carry over paragraph, aad I 'a loo~ 

t 
at -

A. loss. 

Q. And that sentence states as follows; •The HCLs are 

set cUI close to the MCLGs a.il ia feasible, and the 1119ency 

believes that MCLa are protective of human health.• 

~-: ... . . _·~' :~ --·--·~- "-~~:,-._~_\:'SW.,~iet~~R!!~~1r~!e~~~,. 

-~&:.'Lt. C~·-- wH.b oy nadino io<o <bo fin<'""'"""' 
~ ..... ~- . 

· ·'~JiiCt · pu·ac;Jraph it st~atel!l, "It should be note<.! that 

.. · ~:·'~.i\..:~ the health ri&klll tl:aat are ae&ociated with 

various contaminant levels in order to insure that the ~CL 

adequately protects the public health.• 

O~FICIAL COURT REPORTER -- C.A.T. 
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10 itself. 

11 

12 

13 

17 

19 
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21 
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~~~- CROIHI 

MR. EDBR: Objection. I siaply obj~c~ bec~u~e 

... 



l 

fml.· COORT; All ri~t. !t will be adaittoo 

3 A. For c~iua I guesa I have to really consult the 

9 table. It's probeble ia t~ vicinity of 50 parts per 

10 billion. 

ll 

12 

13 

H 

Q. I'll just ~t tbi& 1m frgat ot you just to refresh. 

your recollectioa. I doa•t vast it aarked as an e~ibit. . t 
I don't waat to -k• it 11 INIIIIOey teat oo t«:X:... -

TUB c~a Tbat'a rigbt. I doa't think even an 

15 expert should have to be able to reaamber all the figures. 

16 

17 A. Here it baa t~ MeL ie actually tea parts per billion. 

18 Q. ADd tlult -IIIIIHI, ~~ take it, t.Jlat if I've got drinkln.;~ 

19 

23 

water wit!& tl&diliWI iG it, tiNt b&d cadu.i- ia it, W&l\ml;!311":4l 

~.~ ,l',;:-... i~i0~:A.Ul~~~CR~;~~'l!ll1i';<:;Un~mu·~~e.-ca 
. .. . "":i'!m''~~®ri'lie'fl':~ : ... ~~-J:::-"'-·~.~-~~·-:·~- ~-~~-"';;·y,·-~,..,~~.;____.;,E··:.·, -~--.--;"'~ ,."'--- ,_. - . ----· 

· -~,_IJ-11;.uon ect • 
. -, '"'~--:"-:~!~ ..... : .a-• 
'. 

Q;, :~~·~"~~??lf.:.~J111 

'J!!.£!;TI!!I~~-{.~l:!~;-;,~~;Z;~ctl-!£~,.~~"'!;l;::,;;!~!;~'~giciifJ' 

-"'~~-!~Y~~~;:l,Fi':i 
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3 billicm? 

-l A. Again, 1 have to consult --

5 Q. Okay. I'll give you SOII!6ething to rehash your 

6 

7 

8 

9 

10 

ll 

lJ 

13 

A. Yes, that's right, as to 15 aicrograma -- 15 parts per 

billion, dght. 

Q. Ami EPA. re<Julllltioo provide111 that H a ~lie wateu· 

system has lead levels above 15 Plllrta per billion the 

15 it at less thac .1.5 parts per bill!o~ it doesn't h~ve to uu 

16 aDJ{thing to get Uuat lead level do~on, according to the EPA 

18 A. That's right. 

19 Q. Do l(OU lwov whuther lead that hall been detect.ed at the 

20 gro~ water 1m the vicinity of Ekco lagoon bad levels 

21 

22 

• ~ . . _,·(e. 

-~t'~ ~--~ 1,)4111: b.l.l Uon? 

~ ;_ai~ le11d wa111 not d@ltect<Bd Above that leveL 
~- - ·- ·. -.· 

~ S.s t~ lead.been detected above tbat level? 

A. I don • t Ju1ow o! aulf t«>l!t!l that baive been 111<11de in th.1 t 

25 
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l tJto vicinity of the Ek<:o lagoon? 

J A. l recall lh~c~ ~ay h01>e been soae detectluu for 

4 chrUfiiua. 

5 Q. Chroalua has a MCL <>S ~oell, doesn • t it 7. 

G A. Tbal's ~orract •. 

7 Q, Oo you know whether it was detected above the M<:::L? 

8 A. A94ia, for dissolved chrouiwa it was not. 

9 Q, Was it detected at <> total chroeiua level above the 

10 l'fCL? 

A. T!uu:e were no teat ota !a.r. lUI I could see. 

Q. Are there any drinking water wells at the site of ..-
13 Bkc:o facility? 

/ 
14 A. Not mt the si·\-~ there is the reference 111111de in the 

15 nu· ious ooouaents that. there are drinldng water •ells nedr 

16 by. 

17 Q. But none oa the site? 

18 A. None at the site. 

19 

JO 

24 within a half aile of the Ekco property boundary? 

2~ A. There llll&lf be. I Slilol a re!~trence to the tact that ln 

OFFICIAL COURT REPORTEa -- C.A.T. 
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6 HavQ you s~en any docu~ents concluding Lh~t ~tsertic 

7 ever was deposited in the Ekco lagoon? 

8 

9 

10 

ll 

ll 

10 

21 

A. I haven't seen any docuaent that BU9gested that. 

THE COURT: All rlght. 

A. Tbat•s right. 

M·S;~'dgbt? ·-~~~· 
>.~ · .. ;1:!.~~recdl he1u·ing you IUII:lf you doD' t rec!llll 

'·~llllnltl"'- t@llting .for total -tal to !mow whether tutd 

-tal llllUIPlillllQ MeL were exceeol.ing? 

JS A. Th11t'11 corn1ct. 

OPI!'ICI.U. COllii.T REII?O~ -- C .A. T. 



.,. .... ~ - ltlWl~ 

A Is it is your test!BORY the sese for lead or 

5 different for lead? 

6 A. The le111d concentr.lltlonlll in the ground water wells w•n·-= 

7 11lao low. I don't believe they exc-ded HCL. 

3 Q. aut I 111111 taU:i.119 &bout wuther tbe delineation between 

9 tot&! oa di•aolved metal and a.aplin9 bein9 taken for one 

10 or for both? 

ll 

12 

13 

A. 

o. 
A. 

=~·:.:·:~~"' it -• -•• for dioool::: leo4. ' 

The 9J:Ouad water saapliaQ for wella iA the vieiaity o~ 

15 total. 

16 Q. Is your prior testiaouy to He. Peen's question about 

17 lead to be Wldilllrat.oO<J wi tlll that ia llliud? 

18 A. Yes. 

19 

20 

:n 

. 2J 

tm. W>Uz 'l"b.wt yo11 very !INCh for your 

Val.berQ. 

ttCOOIII.'l' & Oll.ay. You IHY step doidD • 

DIIUh. Tbe witnlllllllll 111aybe exaused, your 

nm. COUII:'1': Yeli • 
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